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T R I A L 1 

 The trial began on Monday, the 28th day of 2 

February 2005, before the Honorable Jimmie M. 3 

Edwards, Judge of Division No. 19 of the Circuit 4 

Court of the City of St. Louis, Missouri, at 10:20 5 

AM.  6 

 Edmund J. Postawko, Esq., Assistant Circuit 7 

Attorney, appeared for the State of Missouri. 8 

 The defendant, Anthony Carroll, was present in 9 

person at all hereinafter proceedings, with the 10 

exception of those occurring at the bench or in 11 

chambers, unless otherwise specifically noted.  He 12 

was present by his attorney, Christopher Pickett, 13 

Esq., Assistant Public Defender, St. Louis, 14 

Missouri. 15 

oOo 16 

 [The following proceedings took place in 17 

chambers:] 18 

 THE COURT:  We're on the record outside 19 

the hearing of the jury.  At this time, the 20 

court will take up any pretrial matters on 21 

behalf of the parties. 22 

 Any pretrial matters on behalf of the 23 

State of Missouri at this time, Mr. Postawko? 24 

 MR. POSTAWKO:  No.  I don't believe I have 25 
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any pretrial matters at this time, Your Honor. 1 

 THE COURT:  Mr. Pickett, any pretrial 2 

matters on behalf of defendant? 3 

 MR. PICKETT:  No, Your Honor. 4 

 THE COURT:  Great.  We'll go off the 5 

record. 6 

 [At this time, a recess was taken.]  7 

oOo 8 

 [The following proceedings took place in 9 

the courtroom within the presence of the 10 

venirepanel:]  11 

 THE COURT:  Good morning, Ladies and 12 

Gentlemen.  Welcome to Division 19 of the St. 13 

Louis City Circuit Court.  My name is Jimmie 14 

Edwards.  I am the judge of this division. 15 

 Ladies and Gentlemen, at this time, you're 16 

going to be seated in an order which I expect 17 

you to remain during the course of the morning.  18 

When you hear your jury badge number called, 19 

would you be kind enough to approach the front 20 

of the courtroom and be seated as directed by 21 

the deputy. 22 

 Please seat the jurors. 23 

 [At this time, the venirepanel was seated.  24 

MAI-CR3d 300.02 was read to the venire panel, 25 
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during which the venirepersons were sworn to 1 

answer questions on voir dire examination.]2 

 THE COURT:  Ladies and Gentlemen, if 3 

you're selected on a jury in this case, it is 4 

my expectation that you will follow that 5 

instruction.  Is there any one of you here who, 6 

if selected as a juror on this case, could not 7 

or would not be able to follow the instruction 8 

that I've just read?  If you're unable to 9 

follow the laws of this State, please raise 10 

your hands at this time. 11 

 [No response.] 12 

 THE COURT:  Ladies and Gentlemen, it is 13 

your duty to follow the law, even though you 14 

may disagree with it.  I need to know whether 15 

you're capable of setting aside what you think 16 

the law ought to be and only apply the law as I 17 

will give it to you during the course of this 18 

trial.  If you're unable to follow my 19 

instructions, would you please raise your hand 20 

at this time. 21 

 [No response.] 22 

 THE COURT:  Ladies and Gentlemen, the 23 

prosecuting attorney in this case, or the 24 

assistant circuit attorney, is Mr. Edmund 25 
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Postawko. 1 

 MR. POSTAWKO:  Good morning, Ladies and 2 

Gentlemen. 3 

 THE COURT:  The defense counsel in this 4 

case is Mr. Christopher Pickett. 5 

 MR. PICKETT:  Good morning. 6 

 THE COURT:  The gentleman who has been 7 

charged with this case is Mr. Anthony Carroll. 8 

 Stand up and face the jurors, sir. 9 

 You may be seated. 10 

 Ladies and Gentlemen, there are a few 11 

housekeeping matters that we need to address 12 

before we proceed with this process.  This will 13 

be the only opportunity that these lawyers will 14 

have to confer with you and you with them.  15 

Ladies and Gentlemen, if you think that maybe 16 

you should answer a question, I am going to ask 17 

that you err on the side of giving us too much 18 

information as opposed to not enough, so I want 19 

to make sure that you tell us everything that 20 

you think we ought to know. 21 

 Also, Ladies and Gentlemen, I do expect 22 

these lawyers to move around the courtroom in 23 

an orderly fashion, dealing with those of you 24 

that are in the box, moving to those of you 25 
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that are on my right, and finally to those of 1 

you that are on my left.  If you have an 2 

affirmative response to a question, wait until 3 

the lawyers have arrived at your section of the 4 

courtroom. 5 

 Those of you that are seated in the bench 6 

area, before you respond to a question, I want 7 

you to stand up.  Everybody has a 8 

constitutional right to see you as well as to 9 

hear you.  So before you give an answer, I 10 

would like to have you on your feet and then 11 

you will respond to the question. 12 

 Ladies and Gentlemen, I anticipate that 13 

there will be a question asked of you, and I 14 

tell you this because I just want to be fair 15 

with you -- you come down here to do jury duty; 16 

you don't come down here to get yourself in 17 

trouble, so let me just be perfectly fair with 18 

you.  I expect there will be a question asked 19 

of you whether any of you have ever been 20 

arrested or taken into custody for any reason 21 

whatsoever.  Some of you get these great 22 

lawyers and get these lawyers to get these DUI 23 

cases and DWI cases dismissed that you got 24 

fifty years ago.  They showed up and got the 25 
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cases dismissed against you.  Ladies and 1 

Gentlemen, let me tell you, an FBI 2 

investigation is being done on you at this 3 

time.  Your name is being put in an FBI 4 

database, so we know if you have ever been 5 

taken into custody for any reasons whatsoever, 6 

whether it was in the military, in another 7 

state, or out of this country.  We will know 8 

exactly whether you were taken into custody, 9 

whether you think the case was dismissed or you 10 

think somehow the case went away with a 11 

suspended imposition of sentence or your lawyer 12 

told you something.  These cases never, ever go 13 

away in the FBI files, and we will have those.  14 

So when the question is asked, I ask you to be 15 

kind enough to answer the question.  Those of 16 

you that don't answer the question, I'll talk 17 

to you at the end of this process.  It's pretty 18 

simple. 19 

 Ladies and Gentlemen, I expect you will 20 

not go to lunch until 12:30.  Take a look at my 21 

clock on the back wall.  If your clock is 22 

slower than my clock, you need to change your 23 

clock.  You cannot walk back in here late.  I 24 

can guarantee you these lawyers won't waste 25 
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your time; I won't waste your time; I ask you 1 

be kind enough not to waste our time.  Do not 2 

walk back in here late.  I'm being real honest 3 

with you because the consequences are pretty 4 

great. 5 

 Ladies and Gentlemen, we're going to 6 

proceed as follows:  first, the attorney for 7 

the State of Missouri will question you; 8 

thereafter, the attorney for the defendant will 9 

ask you questions; and, thereafter, there still 10 

may be a need to ask further questions.  Ladies 11 

and Gentlemen, I will give you additional 12 

instructions once we arrive at that stage in 13 

the proceedings. 14 

 At this time, we will proceed with the 15 

voir dire of the State of Missouri. 16 

 You may proceed at this time, Mr. 17 

Postawko. 18 

 MR. POSTAWKO:  Thank you, Your Honor. 19 

 And, once again, good morning, Ladies and 20 

Gentlemen.  Again, my name is Ed Postawko.  I'm 21 

the assistant circuit attorney here in the City 22 

of St. Louis, and this is my opportunity to 23 

talk to you.  I'm going to start off and say, 24 

first of all, can everybody hear me and 25 



 13 

understand me?  I'll kind of go in three 1 

groups, work my way across the room. 2 

 Everybody in the jury box, can you all 3 

hear me and understand me?  If you can, raise 4 

your hand, because if you can't hear me, I need 5 

to understand why. 6 

 What about on this side over here?  7 

Everyone hear me and understand?  Anyone having 8 

any problems with either?  Everyone have your 9 

hand up in the back row? 10 

 And what about on this side?  Everyone 11 

hear me and understand?  Good.  Everyone's 12 

hands are up. 13 

 I start off that way because I found if I 14 

don't ask that question, in about a half an 15 

hour, I may have been talking to somebody who 16 

is having a hard time hearing me and it doesn't 17 

do much good then.  So I want to make sure 18 

that's clear first off.   19 

 I'll try and keep my voice up.  I'm 20 

usually not accused of being hard to hear.  21 

I've been told just the opposite, as a matter 22 

of fact.  Today, I'm going to try and keep it 23 

up.  I'll tell you, it might be a little 24 

difficult.  I notice there's a lot of people 25 
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coughing.  I think there's some scratchy 1 

throats going on around here.  I'm one of them.   2 

But I think that's fair because my opponent 3 

tells me he is also today.  So I think there's 4 

a little bit of scratchy throat congestion 5 

going on today.  I'll try to keep my voice up.  6 

We need the same from you. 7 

 As the judge told you, especially from 8 

people in the benches here, when you respond to 9 

a question, we're going to ask you to stand up 10 

to make sure that everyone can hear you.  And, 11 

of course, our court reporter has to take down 12 

everything that's being said.  We need to 13 

respond out loud.  The shaking of the heads or 14 

"uh-huhs" or "uh-uhs" don't do any good.  We 15 

need to say "yes" or "no" or whatever the 16 

response is so that it can be taken down. 17 

 This is the only chance I'm going to have 18 

to talk to you and have you talk back to me, so 19 

it's very important.  What we're doing right 20 

now, I need to ask you -- I'm going to ask you 21 

a number of questions, and the reason I'm 22 

asking you these questions, you'll think, hey, 23 

maybe you're getting kind of nosy here.  I 24 

guess in a sense we are, but we're doing it 25 
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because we need to make sure we have as much 1 

information as possible to determine who the 2 

twelve best candidates are to sit as the jury 3 

in this case.  And the manner -- we're looking 4 

for a few things.  We're making sure, first of 5 

all, you can be fair and impartial.  That may 6 

sound straightforward, but we all have 7 

different life experiences, we all have 8 

different views on things, and as a result, 9 

there may be some situations, there may be some 10 

circumstances where not everyone can be fair 11 

and impartial.  There's nothing wrong with 12 

admitting that.  In any given situation, the 13 

circumstances of the case may present itself 14 

that it just isn't a case you're going to be 15 

able to keep an unbiased eye on.  Again, if 16 

that's the case, that's fine. 17 

 Obviously, a clear example of that would 18 

be, you're sitting here and it turns out your 19 

sister or your brother is the one who's being 20 

charged with the crime or who is the victim of 21 

the crime.  Probably not the best case for you 22 

to sit on.  Not everything is that clear, and 23 

that's why we're going to be asking you a 24 

number of questions, can you be fair and 25 
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impartial. 1 

 Another thing we're looking at is, are you 2 

going to be able to make a determination in 3 

this case based on the evidence presented here.  4 

What we mean by that is something kind of 5 

relating to what we just said.  Is there 6 

something in your life that may cause you to 7 

evaluate or make a determination of what you're 8 

hearing and seeing here and ultimately go back 9 

to the jury room and deliberate, but are you 10 

going to bring something into the jury room 11 

that is something you shouldn't be bringing 12 

into the jury room with you.  We need you to 13 

bring your reason and common sense into the 14 

jury room, but if you saw something on "CSI" 15 

last night that's different than what you're 16 

seeing here in court, that might present a 17 

problem.  And we need to make sure you can make 18 

a determination based on the evidence presented 19 

here. 20 

 And the final thing is, we need to make 21 

sure you can follow the judge's instructions.  22 

Again, a lot of people get their ideas or their 23 

contact with the criminal justice system from 24 

what they see on television, what they read in 25 
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the newspaper.  Every state has its own laws 1 

and everything is a little bit different.  Just 2 

because you saw it on "Law and Order" doesn't 3 

mean that's the way it is here in Missouri.  4 

So, if there's going to be an issue with being 5 

able to follow the instructions as the judge 6 

gives them to you, we need to know about it. 7 

 So those are the main areas I'm going to 8 

be focusing on when I ask you these questions.  9 

I'll try to make it clear to you why I'm asking 10 

the question and how it fits into that.  11 

 So just to stress a couple of other things 12 

the judge said, please, there are no right or 13 

wrong answers, just honest and complete 14 

answers.  We'd rather have you give us too much 15 

than too little.  If you're responding and it's 16 

not exactly what we're looking for, I may go 17 

ahead and say thank you, I appreciate you 18 

bringing that to our attention, and I'll move 19 

on. 20 

 Also, I'll be working my way -- I've got 21 

these lists.  A lot of people are curious about 22 

what these lists are.  When you got your notice 23 

for jury service, you had to check some boxes 24 

and fill in some information.  That's the 25 
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information we have.  We don't have your 1 

addresses.  We just have your name and the 2 

basic information and sometimes we need to 3 

clarify that because we found that information 4 

is sometimes not very clear and we might need 5 

to clarify some of that information.  My page 6 

one is the back row over here.  Page two, 7 

three, four, five, six, and so on.  And that's 8 

the order we're going to generally proceed in 9 

here to make it clear and orderly.  I wish I 10 

could tell you some of these questions, 11 

especially questions we get a lot of responses, 12 

you're going to hear the same thing over and 13 

over.  So if you're on this side of the room, 14 

bear with us.  You'll figure out exactly where 15 

we're going. 16 

 With that having been said, I'm going to 17 

go ahead and start asking some of these 18 

questions.  And I'm going to start off with 19 

some of the general stuff, and it's a question 20 

I get at least a response to.  I'm going to ask 21 

about being acquainted with people that are 22 

here in the courtroom that are part of this.  23 

And I'll start with myself.  Again, my name is 24 

Ed Postawko.  I work for the circuit attorney's 25 
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office here in the City of St. Louis.  That's 1 

the office Jennifer Joyce is the elected 2 

circuit attorney.  In addition to Ms. Joyce, 3 

there's other circuit attorneys such as myself, 4 

such as investigators, as one person in the 5 

courtroom that we'll get to in a minute.  And 6 

there are other clerical court staff in the 7 

courtroom.   8 

 So my first question is:  Is there anybody 9 

here that believes they either know myself or 10 

somebody else that works for the circuit 11 

attorney's office here in the City of St. 12 

Louis?  Anyone in the jury box know anyone who 13 

works in the circuit attorney's office?  If you 14 

do, raise your hand. 15 

 In the back row, is that Ms. Bianchi? 16 

 VENIREPERSON BIANCHI:  Yes. 17 

 MR. POSTAWKO:  Who do you think you know? 18 

 VENIREPERSON BIANCHI:  Christina 19 

Saunderman 20 

 THE COURT:  Ma'am, speak up so that I can 21 

hear you. 22 

 VENIREPERSON BIANCHI:  Christina 23 

Saunderman. 24 

 MR. POSTAWKO:  Do you know Christina's 25 
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dad, also? 1 

 VENIREPERSON BIANCHI:  Yes. 2 

 MR. POSTAWKO:  Did you know her mom? 3 

 VENIREPERSON BIANCHI:  Yes. 4 

 MR. POSTAWKO:  Christina used to work in 5 

our office and she left us to go to Saint Louis 6 

University Law School, but we still see her 7 

around from time to time.  How do you know Ms. 8 

Saunderman? 9 

 VENIREPERSON BIANCHI:  I dated someone for 10 

eighteen years who was their cousin. 11 

 MR. POSTAWKO:  And, obviously, you knew 12 

that Christine worked in our office.  Did you 13 

ever discuss cases that were going on in the 14 

circuit attorney's office with her? 15 

 VENIREPERSON BIANCHI:  No. 16 

 MR. POSTAWKO:  Is there anything about 17 

your conversations with Christine or just the 18 

fact you know her or anything else about your 19 

contact that might cause you to have any cause 20 

of concern on your ability to be fair and 21 

impartial in a criminal case that the circuit 22 

attorney's office is prosecuting? 23 

 VENIREPERSON BIANCHI:  No. 24 

 MR. POSTAWKO:  You think you could make a 25 
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decision based on the evidence that's presented 1 

here? 2 

 VENIREPERSON BIANCHI:  Yes. 3 

 MR. POSTAWKO:  Very good. 4 

 Anyone else in the jury box? 5 

 On this side of the room, know anyone who 6 

works in the circuit attorney's office? 7 

 And I see no hands on that side of the 8 

room. 9 

 And on this side of the room, I might as 10 

well get this one out of the way.  And just for 11 

the record, your name is Christine Agnew- 12 

Danback, is that correct? 13 

 VENIREPERSON AGNEW-DANBACK:  Yes. 14 

 MR. POSTAWKO:  You know me? 15 

 VENIREPERSON AGNEW-DANBACK:  Yes. 16 

 MR. POSTAWKO:  How do we know each other? 17 

 VENIREPERSON AGNEW-DANBACK:  I work in the 18 

circuit attorney's office. 19 

 THE COURT:  Officer Danback, you may be 20 

seated. 21 

 Officer Murphey, stand up, please. 22 

 MR. POSTAWKO:  Officer Murphey, you're a 23 

St. Louis City police officer? 24 

 VENIREPERSON MURPHEY:  Yes. 25 
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 MR. POSTAWKO:  How long have you been a 1 

St. Louis police officer? 2 

 VENIREPERSON MURPHEY:  Ten years. 3 

 MR. POSTAWKO:  I recognize you from the 4 

warrant office.  I think we've had some cases 5 

together? 6 

 VENIREPERSON MURPHEY:  Yes. 7 

 MR. POSTAWKO:  It's been a little while, 8 

but I do recall that, obviously, working in the 9 

circuit attorney's office everyday.  You're a 10 

St. Louis police officer, and I anticipate 11 

there may be other St. Louis police officers 12 

coming into court in this case.  Do you feel 13 

that, based on that, would you be able to sit 14 

as a fair and impartial juror and keep an open 15 

mind towards all parties if you were chosen to 16 

be a juror in this case? 17 

 VENIREPERSON MURPHEY:  Yes. 18 

 MR. POSTAWKO:  I'm going to go over some 19 

more information as we go along.  I'll go over 20 

some names, and we'll do that as a group.  So 21 

at this point in time, is there anything that 22 

would cause a problem as far as you sitting on 23 

this case as far as your job? 24 

 VENIREPERSON MURPHEY:  No. 25 
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 MR. POSTAWKO:  Anything about the fact I'm 1 

a prosecutor? 2 

 VENIREPERSON MURPHEY:  No. 3 

 MR. POSTAWKO:  I assume we'll probably 4 

have some follow-up questions, but thank you 5 

for bringing it to our attention. 6 

 Anyone else in this section?   7 

 All right, I see no other hands.  I take 8 

it nobody else knows anyone. 9 

 One other thing.  As we're going along for 10 

all of these questions, if at some point you 11 

think, oh, I think I did have a response to a 12 

question we asked earlier, go ahead and bring 13 

it to our attention and we'll do some follow-14 

up. 15 

 In addition to myself, of course, there's 16 

Mr. Pickett, Christopher Pickett, who's the 17 

defense attorney in this particular case.  Is 18 

there anybody here who thinks they know Mr. 19 

Pickett?  Anyone on this side of the room? 20 

 I see no hands.  I take it nobody knows 21 

Mr. Pickett. 22 

 And the judge also told you that the 23 

individual who is on trial here, is seated 24 

here, is named Anthony Carroll.  Is there 25 
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anyone who believes they know Mr. Carroll?  1 

Anyone at all?  And I do apologize.  I know Mr. 2 

Pickett is being second-seated by somebody.  3 

 I don't know your name. 4 

 MS. JAGER:  Kelly Jager. 5 

 MR. POSTAWKO:  Actually, I do know your 6 

name.  I apologize for that. 7 

 Is there anyone here who knows Ms. Jager? 8 

 I see no hands.  I see nobody is familiar 9 

with Ms. Jager. 10 

 Instead of going through everyone 11 

personally, can you also look around the 12 

courtroom.  We've got Judge Edwards seated 13 

here; our court reporter, Sharon; Gus is back 14 

here; Mary.  In looking around, is there 15 

anybody here that recognizes anyone else that's 16 

here in the courtroom that may be part of this 17 

trial?  Anyone see any familiar faces? 18 

 THE COURT:  If you have your hands up, 19 

please stand up, all of you. 20 

 MR. POSTAWKO:  Let's see, I'll start over 21 

here.  I'll go ahead and start on this side of 22 

the room. 23 

 And is that Mr. Irving, Vernell Irving? 24 

 VENIREPERSON V.R. IRVING:  Yes. 25 
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 MR. POSTAWKO:  I'm going to go ahead and 1 

make sure of your first name so we know who 2 

we're talking to.  Who is it you recognize here 3 

in the courtroom? 4 

 VENIREPERSON V.R. IRVING:  Brenda Irving. 5 

 MR. POSTAWKO:  I thought I saw a couple of 6 

Irvings.  I'm real curious about this one.  7 

What's the relationship? 8 

 VENIREPERSON V.R. IRVING:  Close cousins. 9 

 MR. POSTAWKO:  Very close relationship.  10 

That's Brenda Irving over in the next row.  And 11 

so, obviously, you two know each other and have 12 

for a few years, I guess, is that correct?  And 13 

I'll start off with you, Mr. Irving.  I guess 14 

the concern that I have when there's two people 15 

on the jury that know each other is, if you 16 

were to be chosen as a juror in this case and 17 

Brenda were to be chosen as a juror in this 18 

case, also, do you think you'd be able to go 19 

into the jury room and deliberate -- when the 20 

jury goes back, obviously, they have to 21 

deliberate.  Is there anything about, if you 22 

were on the jury with her, that would cause you 23 

any problems?  Would you automatically 24 

disregard what she has to say or believe 25 
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anything she has to say just because it's her 1 

opinion?  Or would you anticipate any problems 2 

being a juror and deliberating with the jury if 3 

Brenda Irving is in that jury room? 4 

 VENIREPERSON V.R. IRVING:  No, that would 5 

be no problem. 6 

 MR. POSTAWKO:  You think you could share 7 

ideas fairly? 8 

 VENIREPERSON V.R. IRVING:  Yes. 9 

 MR. POSTAWKO:  And let me go ahead and 10 

jump to you, Ms. Irving.  I assume you're 11 

standing up because of Vernell Irving? 12 

 VENIREPERSON B.A. IRVING:  And Judge 13 

Edwards. 14 

 MR. POSTAWKO:  First of all, let me ask 15 

the same question to you.  If you and your 16 

cousin are on the jury together, do you think 17 

you'd be able to go to the jury room, 18 

deliberate with them, listen to ideas, and 19 

deliberate in a fair manner? 20 

 VENIREPERSON B.A. IRVING:  Possibly could 21 

deliberate and talk about things. 22 

 MR. POSTAWKO:  I guess you don't hate his 23 

guts?  If he has anything to say, you're not 24 

going to say, "I'm going to vote the other 25 
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way"? 1 

 VENIREPERSON B.A. IRVING:  No. 2 

 MR. POSTAWKO:  I didn't think so.  I just 3 

wanted to make sure.  You don't anticipate any 4 

problems if that's the situation? 5 

 VENIREPERSON B.A. IRVING:  Yes. 6 

 MR. POSTAWKO:  You know Judge Edwards? 7 

 VENIREPERSON B.A. IRVING:  Yes. 8 

 MR. POSTAWKO:  How do you know Judge 9 

Edwards? 10 

 VENIREPERSON B.A. IRVING:  Judge Edwards 11 

and I worked on a couple of campaigns together.  12 

We had a personal, I guess, friendship 13 

relationship. 14 

 MR. POSTAWKO:  Okay.  And so if you were 15 

chosen to be a juror here, you know the judge, 16 

obviously, it's his courtroom? 17 

 VENIREPERSON B.A. IRVING:  That's right. 18 

 MR. POSTAWKO:  He's the one that calls the 19 

shots here? 20 

 VENIREPERSON B.A. IRVING:  That's right. 21 

 MR. POSTAWKO:  He's the one that will be 22 

instructing the jury as to what the law is.  Do 23 

you anticipate any problems keeping an open 24 

mind, being fair, and listening to what the 25 
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judge has to say if you are chosen to be a 1 

juror in this case? 2 

 VENIREPERSON B.A. IRVING:  I would listen 3 

to him and judge the case. 4 

 MR. POSTAWKO:  Very good.  Thank you.  You 5 

can have a seat. 6 

 Let me see.  Ms. Lancaster? 7 

 VENIREPERSON LANCASTER:  Uh-huh. 8 

 MR. POSTAWKO:  Who do you know? 9 

 VENIREPERSON LANCASTER:  I went to high 10 

school with her. 11 

 MR. POSTAWKO:  That's Ms. Reckert? 12 

 VENIREPERSON LANCASTER:  Yes. 13 

 MR. POSTAWKO:  Ms. Reckert and Ms. 14 

Lancaster, you know each other? 15 

 VENIREPERSON RECKERT:  Yes. 16 

 MR. POSTAWKO:  And same question to you.  17 

If you're chosen to be a juror and you're 18 

chosen to be on the jury -- I'll start with 19 

you, Ms. Lancaster -- any problems 20 

deliberating, sitting on the jury and 21 

deliberating with Ms. Reckert? 22 

 VENIREPERSON LANCASTER:  No problem. 23 

 MR. POSTAWKO:  Same thing for you, Ms. 24 

Reckert?  Any problems if you're chosen to be a 25 
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juror and Ms. Lancaster is chosen to be on the 1 

jury? 2 

 VENIREPERSON RECKERT:  No problem. 3 

 MR. POSTAWKO:  Very good.  Thank you. 4 

 Ms. Danback, I think we discussed things 5 

earlier.  I don't know if we need to follow up. 6 

 And Officer Murphey, other than -- I 7 

assumed that's who you might know.  Any 8 

problems if Ms. Danback was on the jury? 9 

 VENIREPERSON MURPHEY:  No problem. 10 

 MR. POSTAWKO:  Thank you. 11 

 And we have one more in the front row, I 12 

apologize.  And that would be Ms. Schappert? 13 

 VENIREPERSON SCHAPPERT:  Yes. 14 

 MR. POSTAWKO:  Who is it that you know? 15 

 VENIREPERSON SCHAPPERT:  Sue Bianchi is a 16 

friend, and Chris Danback back here is a 17 

friend. 18 

 THE COURT:  I'm sorry, I didn't hear you. 19 

 VENIREPERSON SCHAPPERT:  Chris Danback is 20 

a friend and Sue Bianchi is a friend. 21 

 MR. POSTAWKO:  How is it you know Ms. 22 

Bianchi? 23 

 VENIREPERSON SCHAPPERT:  We go to the same 24 

church. 25 
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 MR. POSTAWKO:  And you heard the question 1 

I was asking.  Do you anticipate that will 2 

present any problem at all? 3 

 VENIREPERSON SCHAPPERT:  No. 4 

 MR. POSTAWKO:  No bad relations? 5 

 VENIREPERSON SCHAPPERT:  No. 6 

 MR. POSTAWKO:  Same thing with Ms. 7 

Danback? 8 

 VENIREPERSON SCHAPPERT:  No. 9 

 MR. POSTAWKO:  No problem, okay. 10 

 Just to make sure, Ms. Bianchi, the same 11 

thing for you.  If Ms. Schappert is on the 12 

jury, anything you can anticipate would cause a 13 

problem? 14 

 VENIREPERSON BIANCHI:  No. 15 

 MR. POSTAWKO:  Very good. 16 

 Anyone else? 17 

 All right, I see no additional hands. 18 

 Now, in addition to the people we already 19 

see in the courtroom that we've already 20 

discussed, I do anticipate there will be people 21 

called to testify that will be called in here, 22 

step up to this witness stand, and testify 23 

about things.  I also anticipate there may very 24 

well be other names that are mentioned, not 25 
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necessarily people that will come into the 1 

courtroom, but their names may be mentioned 2 

during the course of the trial.  I've got a 3 

number of names I want to throw out at you and 4 

see if anybody here believes they know any of 5 

these names or recognize any of the names that 6 

I'm going to be mentioning here. 7 

 I'm going to start off with Kipp Johnson.  8 

That's Kipp, K-I-P-P.  He's a man in his early 9 

forties.  Is there anybody here that believes 10 

they might know an individual by the name of 11 

Kipp Johnson?  Anybody on this side?  Over 12 

here?  13 

 I see no hands.  I take it nobody believes 14 

they know Kipp. 15 

 I'm getting kind of a funny look from Ms. 16 

Gavin. 17 

 VENIREPERSON GAVIN:  I know a Kipp, but 18 

I'm not familiar with his last name.  A Saint 19 

Louis Univercity police officer, security. 20 

 MR. POSTAWKO:  No, I don't believe that 21 

would be the same individual.  As far as 22 

currently a police officer at Saint Louis 23 

University? 24 

 VENIREPERSON GAVIN:  Yeah. 25 
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 MR. POSTAWKO:  I don't believe that's the 1 

individual.  However, if I've got something 2 

wrong or you've got something wrong, bring it 3 

to our attention.  But I don't think that's 4 

going to be a problem. 5 

 Okay, I see no additional hands. 6 

 In addition to that, a woman named 7 

Rosemarie Harper.  Anyone here who knows a 8 

woman by the name of Rosemarie Harper? 9 

 Okay, I see no hands there. 10 

 Nancy Stawicki.  Does the name Nancy 11 

Stawicki sound familiar to anyone?  Over on 12 

this side of the room? 13 

 Let's get Ms. Lancaster.  Does that name, 14 

Nancy Stawicki, sound familiar? 15 

 VENIREPERSON LANCASTER:  Sounds familiar, 16 

but I don't know.  It does sound familiar. 17 

 MR. POSTAWKO:  Nothing jumping out at you 18 

as far as how you know an individual by that 19 

name? 20 

 VENIREPERSON LANCASTER:  No.  I work with 21 

a lot of names. 22 

 MR. POSTAWKO:  Sometimes they all start 23 

sounding the same I guess, too.  First of all, 24 

just based upon the impression you get by 25 



 33 

hearing that name, is there anything, if this 1 

person's name were to be mentioned or they were 2 

to come into court, would that cause you any 3 

problems being a juror, either listening to 4 

testimony about them, or concerning them in any 5 

way? 6 

 VENIREPERSON LANCASTER:  No.  I can't 7 

place her right now. 8 

 MR. POSTAWKO:  Very good.  Thank you. 9 

 And was there anyone else?  Nobody else 10 

knew that name. 11 

 I'm also going to read off the names of 12 

some St. Louis City police officers.  As I 13 

said, our police officers here are probably 14 

going to know some of them, but I'll deal with 15 

that in a second.  The following people are all 16 

St. Louis City police officers. 17 

 Detective Michael Venker, Detective Linn 18 

Laird; Police Officer Myron Reynolds; Police 19 

Officer Martinous Walls.  And I also have a 20 

problem with this name myself -- Officer 21 

Sisavath Singharath.  I'm not sure how -- I 22 

always have to check with him to see how bad I 23 

butchered his name.  But Sisavath Singharath. 24 

 Of those names that I mentioned, anybody 25 
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here, starting on this side, anybody believe 1 

they know those individuals? 2 

 All right, I see no hands. 3 

 In the middle section, I see no hands.  4 

 And on this side, I assume Officer Murphey 5 

and Officer Danback, you recognize those names.  6 

And I think we discussed those things earlier. 7 

 Just to make sure, Officer Murphey, I did 8 

want to follow up with you.  Have you ever 9 

worked directly with those officers I just 10 

mentioned? 11 

 VENIREPERSON MURPHEY:  Officer Walls, in 12 

the Academy ten years ago.  Officer Venker was 13 

out in the Central Patrol Bureau, and Officer 14 

Laird. 15 

 THE COURT:  Officer Murphey, you need to 16 

speak louder. 17 

 VENIREPERSON MURPHEY:  Martinous Walls, I 18 

was in the Academy with ten years ago.  Venker 19 

and Laird, I worked with them at different 20 

times at the South Bureau and in the Central 21 

Bureau. 22 

 MR. POSTAWKO:  And as a juror who has 23 

dealt with and worked with directly various 24 

individuals, if they were to come into court 25 
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and testify, would you treat their testimony 1 

differently because of your relationship with 2 

them? 3 

 VENIREPERSON MURPHEY:  No. 4 

 MR. POSTAWKO:  Would you keep an open mind 5 

and not treat anyone differently because you 6 

know or have had previous dealings with them?  7 

Do you think you would be able to do that with 8 

those particular officers? 9 

 VENIREPERSON MURPHEY:  Yes. 10 

 MR. POSTAWKO:  Thank you. 11 

 Anyone else recognize any of those names? 12 

 Okay, I see no additional hands.  I take 13 

it nobody knows any of those people. 14 

 I'm going to change gears a little bit.  15 

What I'm going to talk about now, I've got a 16 

few questions concerning some of the charges 17 

and the types of charges, and I'm going to 18 

specifically start with the fact that you heard 19 

a number of charges being read off to you.  Two 20 

of those charges were counts of forcible 21 

sodomy.  Sometimes people have various 22 

reactions when they hear about sex offenses, 23 

and so the first question I want to ask you, 24 

just for starters, based on the type of charge 25 
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we're talking about here, forcible sodomy 1 

counts, is there anybody here who has a 2 

reaction to those type of counts that they 3 

think might cause some sort of problem with 4 

them as far as serving as a juror in this 5 

particular case, listening to evidence of that 6 

type of offense, and just the fact that that's 7 

the nature of those particular charges? 8 

 Let me start over here.  Anyone on this 9 

side? 10 

 Ms. Gavin, what concerns do you have about 11 

those type of charges? 12 

 VENIREPERSON GAVIN:  I do not think I 13 

would be able to listen to the type of charges 14 

because of a personal experience with myself 15 

and make a fair judgment. 16 

 MR. POSTAWKO:  Okay.  I'm not going to 17 

belabor this.  Obviously, it's not a pleasant 18 

thing for anyone to hear about.  Most people 19 

don't relish the thought of having to hear 20 

about this type of thing but, obviously, for 21 

the system to work, we do need to be able to 22 

seat a jury who can do it.  Is the experience 23 

that you're talking about something that's 24 

personal and direct enough that you think it 25 
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does inhibit your ability to keep a fair and 1 

impartial attitude in mind towards this and 2 

listen to that evidence?  In other words, do 3 

you think that this experience that you're 4 

talking about might play a part in your 5 

deliberations and affect your ability to listen 6 

to the evidence? 7 

 VENIREPERSON GAVIN:  I do think it would 8 

inhibit my fair judgment in the matter. 9 

 MR. POSTAWKO:  Okay.  Thank you for 10 

bringing that to our attention. 11 

 Anyone else on this side of the room?  12 

Again, I'm just generally speaking the nature 13 

of the charges here, just the fact we have two 14 

simple sodomy charges you believe might cause a 15 

concern for somebody being a juror here.   16 

 Anybody else?  On this side of the room? 17 

 Let's see, in the first row, we have Ms. 18 

Ward. 19 

 THE COURT:  You need to stand up, ma'am. 20 

 VENIREPERSON WARD:  For the same reason.  21 

I have personal problems with that. 22 

 THE COURT:  I can't hear you, ma'am. 23 

 VENIREPERSON WARD:  I have problems with 24 

that due to a personal nature of the same. 25 
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 MR. POSTAWKO:  Again, is that something 1 

that is to the degree that you think it would 2 

play a part in your ability to listen to the 3 

evidence, discuss and deliberate this case? 4 

 VENIREPERSON WARD:  I would have no 5 

problem listening to it. 6 

 MR. POSTAWKO:  You would have no problem 7 

listening? 8 

 VENIREPERSON WARD:  No. 9 

 MR. POSTAWKO:  So I just want to make sure 10 

I'm clear then.  As far as listening to it, 11 

that's okay.  What about deliberating on it? 12 

 VENIREPERSON WARD:  Deliberating on it, 13 

yeah.  Yes, I would. 14 

 MR. POSTAWKO:  Would that present -- I'm 15 

sorry, I'm not clear.  Do you feel that would 16 

present a problem? 17 

 VENIREPERSON WARD:  Problem?  It would. 18 

 MR. POSTAWKO:  Just to be sure we're clear 19 

on that, as far as presenting a problem, bottom 20 

line is:  Do you think it's going to affect 21 

your ability to remain fair and impartial about 22 

the evidence, about the charges here?  Are you 23 

going to make up your mind earlier because -- 24 

 VENIREPERSON WARD:  No. 25 
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 MR. POSTAWKO:  Can you keep an open mind 1 

about that? 2 

 VENIREPERSON WARD:  Yes, I could. 3 

 MR. POSTAWKO:  Could you listen to the 4 

judge's instructions and follow the judge's 5 

instructions concerning the charges of this 6 

nature? 7 

 VENIREPERSON WARD:  Yes. 8 

 MR. POSTAWKO:  I guess I'm not clear.  How 9 

do you think it would affect your ability -- 10 

what do you mean when you say it would affect 11 

your ability to deliberate? 12 

 VENIREPERSON WARD:  Because of your 13 

personal -- 14 

 THE COURT:  Ma'am, I can't hear anything 15 

you're saying.  I need to hear you. 16 

 VENIREPERSON WARD:  I said, the personal 17 

nature of that was the sodomy.  I was 18 

sodomized. 19 

 MR. POSTAWKO:  You think you wouldn't be 20 

able to talk about the charges then?  Is that 21 

what you're saying? 22 

 VENIREPERSON WARD:  Yes. 23 

 MR. POSTAWKO:  Thank you for bringing that 24 

to our attention. 25 
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 Let's see.  I know there was a couple of 1 

other hands over here.  Let's see, in the third 2 

row, is that Ms. Domingue? 3 

 VENIREPERSON DOMINGUE:  Yes. 4 

 MR. POSTAWKO:  And what is your concern 5 

concerning the types of charges we have here? 6 

 VENIREPERSON DOMINGUE:  Again, a personal 7 

history.  I don't think I'll have any problem 8 

listening to or deliberating.  It's just I 9 

would be also listening from a personal 10 

perspective. 11 

 MR. POSTAWKO:  And, obviously, we have a 12 

fine line there.  We want you to be able to 13 

bring your experience and common sense into the 14 

jury room, but we also don't want, if your 15 

experience is such that you can't stay open-16 

minded about it -- 17 

 VENIREPERSON DOMINGUE:  Yeah. 18 

 MR. POSTAWKO:  Let me ask you this:  19 

Having heard that these are the type of 20 

charges, do you feel that you would, when you 21 

would be going into this case, already have 22 

made up your mind, or could you keep an open 23 

mind? 24 

 VENIREPERSON DOMINGUE:  I could keep an 25 



 41 

open mind. 1 

 MR. POSTAWKO:  I certainly understand it 2 

may not be an easy thing to do.  Do you think 3 

you would be able to remain open-minded, remain 4 

fair and impartial, and not make up your mind 5 

until you go back and start deliberating this 6 

case? 7 

 VENIREPERSON DOMINGUE:  Yes. 8 

 MR. POSTAWKO:  All right.  Thank you for 9 

bringing that to our attention. 10 

 Let's see, in the back row, there were a 11 

couple of hands. 12 

 Mr. Antoine? 13 

 VENIREPERSON ANTOINE:  Yes, sir. 14 

 MR. POSTAWKO:  What is your concern on 15 

these types of charges? 16 

 VENIREPERSON ANTOINE:  I had a former 17 

girlfriend who had -- who almost had the same 18 

thing happen to her. 19 

 MR. POSTAWKO:  Did this occur while the 20 

two of you were dating? 21 

 VENIREPERSON ANTOINE:  Yes. 22 

 MR. POSTAWKO:  So I assume you discussed 23 

things with her as far as what happened? 24 

 VENIREPERSON ANTOINE:  Yes. 25 
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 MR. POSTAWKO:  About how long ago was 1 

this, by the way? 2 

 VENIREPERSON ANTOINE:  I'd say about a 3 

year and a half. 4 

 MR. POSTAWKO:  Based on your discussions 5 

with her, do you think there is anything about 6 

that that would affect your ability to be fair 7 

and impartial at this point in time? 8 

 VENIREPERSON ANTOINE:  Honestly, yes. 9 

 MR. POSTAWKO:  And, again, I appreciate 10 

you bringing it to our attention.  But based 11 

upon what you've heard so far, these types of 12 

charges, do you think you've already made up 13 

your mind to some degree, or do you think it 14 

would affect -- first of all, let me ask just 15 

that question.  Have you made up your mind 16 

about anything at this point in time, sir? 17 

 VENIREPERSON ANTOINE:  Not one hundred 18 

percent, sir. 19 

 MR. POSTAWKO:  Based upon what happened 20 

with her and your discussions with her, do you 21 

think that would affect how you would view the 22 

evidence? 23 

 VENIREPERSON ANTOINE:  No, not view the 24 

evidence, nor deliberate with the other jurors, 25 
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or anything like that, but just my opinion, I 1 

believe, would be swayed. 2 

 MR. POSTAWKO:  Is this something where you 3 

could do all those things but you would take 4 

this experience into the jury room and it would 5 

sway how you would ultimately vote on this 6 

case? 7 

 VENIREPERSON ANTOINE:  I believe it might, 8 

sir. 9 

 THE COURT:  That's sufficient, counsel.  10 

Move on please. 11 

 MR. POSTAWKO:  Thank you, sir. 12 

 Ms. Tucker, did you have your hand up, 13 

also? 14 

 VENIREPERSON TUCKER:  Yes, sir. 15 

 MR. POSTAWKO:  How is it that these type 16 

of charges might affect you? 17 

 VENIREPERSON TUCKER:  I have a close 18 

friend, about five years ago, who was forced.  19 

And I know two children who were.  And I do 20 

think it would affect my ability to be fair. 21 

 MR. POSTAWKO:  Okay.  And do you think at 22 

this point in time, has it already affected 23 

your outlook on this case? 24 

 VENIREPERSON TUCKER:  I would think so, 25 
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yes.  I'm sorry to say, but yes. 1 

 MR. POSTAWKO:  Thank you, ma'am.  I 2 

appreciate you bringing that to our attention. 3 

 Anyone else on this side of the room, just 4 

the general nature of the charges? 5 

 Anybody on the left side of the room?  6 

Anyone who has concerns just based on the type 7 

of charges? 8 

 Ms. Palmquist? 9 

 VENIREPERSON PALMQUIST:  Yes. 10 

 MR. POSTAWKO:  What are your concerns? 11 

 VENIREPERSON PALMQUIST:  I'm a victim of 12 

sexual abuse, and I believe I would be 13 

impartial, but I just need you to know. 14 

 MR. POSTAWKO:  I appreciate you bringing 15 

that to our attention.  Just to make sure we're 16 

clear, you think even though you have gone 17 

through some similar types of experiences, that 18 

you could keep an open mind and make a decision 19 

based on the evidence presented during this 20 

case? 21 

 VENIREPERSON PALMQUIST:  Yes. 22 

 MR. POSTAWKO:  And that you could follow 23 

the judge's instructions, no problems with 24 

that? 25 
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 VENIREPERSON PALMQUIST:  Right. 1 

 MR. POSTAWKO:  Very good, thank you.   2 

 And, actually, that kind of -- Ms. 3 

Palmquist kind of said it, the next question I 4 

have.  I'm sorry, was there anyone else on this 5 

side who had a response before I move on? 6 

 Okay, I see no other hands. 7 

 But the next question I have is, is there 8 

anyone here that knows somebody, yourself or 9 

some other person who has been the victim of 10 

sexual abuse other than what you've already 11 

told us?  I've found someone will give us a 12 

response, know someone, but they won't respond 13 

to the first question I just asked, and that's 14 

fine.  So the follow-up question, anybody here, 15 

yourself or somebody else we haven't already 16 

discussed? 17 

 Again, I just remind everyone, we can also 18 

ask the judge to go to the sidebar and do it 19 

off to the side if you don't want to talk about 20 

it in front of everyone. 21 

 Anyone else, starting back in the jury 22 

box, know anyone who has been the victim of 23 

some degree of sexual assault or sexual abuse? 24 

 Over here? 25 
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 Okay, I see no other hands. 1 

 On this side, on the front row, is that 2 

Ms. Groetsch? 3 

 VENIREPERSON GROETSCH:  Yes. 4 

 MR. POSTAWKO:  Who is it that you know?  I 5 

don't need a name.  I'm just looking for a 6 

relationship. 7 

 VENIREPERSON GROETSCH:  It was a friend 8 

that was date-raped about ten years ago. 9 

 MR. POSTAWKO:  And once you learned about 10 

it -- did your friend personally tell you about 11 

it? 12 

 VENIREPERSON GROETSCH:  Yes. 13 

 MR. POSTAWKO:  So I assume you had direct 14 

face-to-face discussions with your friend? 15 

 VENIREPERSON GROETSCH:  Yes. 16 

 MR. POSTAWKO:  Is there anything about 17 

that experience that you heard about that you 18 

think might in any way affect your ability to 19 

listen to the evidence in this particular case 20 

with these charges? 21 

 VENIREPERSON GROETSCH:  No.  22 

 MR. POSTAWKO:  So you think you could keep 23 

a fair and open mind about that? 24 

 VENIREPERSON GROETSCH:  Yes. 25 
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 MR. POSTAWKO:  Okay.  Do you know whether 1 

or not your friend ever had to go to court to 2 

testify or if anyone was ever arrested? 3 

 VENIREPERSON GROETSCH:  She did not have 4 

to go to court. 5 

 MR. POSTAWKO:  Okay, thank you. 6 

 Ms. Stombaugh, is that correct? 7 

 VENIREPERSON STOMBAUGH:  Stombaugh. 8 

 MR. POSTAWKO:  Who is it again, this 9 

relationship? 10 

 VENIREPERSON STOMBAUGH:  A sister was 11 

raped. 12 

 MR. POSTAWKO:  And about how long ago was 13 

that? 14 

 VENIREPERSON STOMBAUGH:  Twenty years ago 15 

maybe. 16 

 MR. POSTAWKO:  And did you ever talk to 17 

your sister about the experience that she went 18 

through? 19 

 VENIREPERSON STOMBAUGH:  Briefly. 20 

 MR. POSTAWKO:  And do you know whether or 21 

not anyone was ever arrested for it? 22 

 VENIREPERSON STOMBAUGH:  He was arrested 23 

and convicted, or I guess he pleaded guilty. 24 

 MR. POSTAWKO:  And based on your 25 
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discussions with your sister about that 1 

experience and what you know, do you think any 2 

of that might affect you as far as a juror in 3 

this case and these types of charges? 4 

 VENIREPERSON STOMBAUGH:  No, I think I 5 

could listen and be fair. 6 

 MR. POSTAWKO:  Okay, thank you. 7 

 Anyone else in the first row? 8 

 Okay, I don't see anyone. 9 

 In the second row? 10 

 In the third row, is that Ms. Swan -- I'm 11 

sorry, I'm one row off.  Ms. Bowolak? 12 

 VENIREPERSON BOWOLAK:  Yes.  I teach 13 

school, so each year, almost each year there 14 

are students who have been abused.  We don't 15 

discuss it with them though. 16 

 MR. POSTAWKO:  Have you ever had a student 17 

come directly to you to report or discuss 18 

something of that nature? 19 

 VENIREPERSON BOWOLAK:  No. 20 

 MR. POSTAWKO:  Have you then heard of 21 

other discussions or things of, I guess, the 22 

buzz amongst students of something like that 23 

happening?  Or how do you hear about it? 24 

 VENIREPERSON BOWOLAK:  It's sometimes an 25 
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IP, or the resources have some difficulty, or 1 

sometimes the counselor will just generally 2 

state that something happened. 3 

 MR. POSTAWKO:  So based upon anything you 4 

may have heard about any particular student or 5 

just in general, is there anything about that 6 

concerning sexual assault, anything about that, 7 

that would cause you to have any concerns as 8 

far as your ability to be fair and impartial? 9 

 VENIREPERSON BOWOLAK:  No. 10 

 MR. POSTAWKO:  Okay.  Ms. Hongs? 11 

 VENIREPERSON HONGS:  My sister was 12 

sexually molested about thirty-five years ago. 13 

 MR. POSTAWKO:  Have you ever discussed 14 

what happened with your sister? 15 

 VENIREPERSON HONGS:  Yes.   16 

 MR. POSTAWKO:  And I imagine that's not a 17 

real pleasant thing to talk about, is that 18 

correct? 19 

 VENIREPERSON HONGS:  No, it's not 20 

pleasant. 21 

 MR. POSTAWKO:  Do you feel though that 22 

that would in any way affect your ability to be 23 

a juror in a case where a couple of charges 24 

involved sexual assaults? 25 
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 VENIREPERSON HONGS:  I don't believe it 1 

would impede my ability, no. 2 

 MR. POSTAWKO:  Do you feel you would be 3 

able to make a decision based on the evidence 4 

you hear in this trial and not base it on -- 5 

not let what happened to your sister a number 6 

of years ago affect your ability to make a 7 

decision in this case? 8 

 VENIREPERSON HONGS:  I believe I could 9 

make a fair decision, yes. 10 

 MR. POSTAWKO:  Thank you. 11 

 And let's see.  Mr. Blessing? 12 

 VENIREPERSON BLESSING:  Yes. 13 

 MR. POSTAWKO:  Who is it that you know? 14 

 VENIREPERSON BLESSING:  My wife and 15 

myself. 16 

 MR. POSTAWKO:  I'm sorry, your wife and -- 17 

 VENIREPERSON BLESSING:  Myself. 18 

 MR. POSTAWKO:  I'm sorry.  First of all, 19 

as far as your wife? 20 

 VENIREPERSON BLESSING:  She was thirteen 21 

and she was raped. 22 

 MR. POSTAWKO:  This is before you knew 23 

her, I assume? 24 

 VENIREPERSON BLESSING:  Yes. 25 
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 MR. POSTAWKO:  But you discussed it with 1 

her? 2 

 VENIREPERSON BLESSING:  And something else 3 

was involved.  Her uncle happened later on in 4 

life, too. 5 

 MR. POSTAWKO:  And I guess you also said 6 

there's some personal experiences for you.  Is 7 

that also a relative? 8 

 VENIREPERSON BLESSING:  A neighbor. 9 

 MR. POSTAWKO:  And I guess I'm going to 10 

ask these kind of clumped together, because I 11 

imagine they would have an interaction to some 12 

degree.  But you think based upon what you've 13 

heard about concerning your wife and what 14 

you've experienced yourself, will that affect 15 

your ability in any way to sit as a juror in a 16 

case where there are a couple counts of 17 

forcible sodomy? 18 

 VENIREPERSON BLESSING:  It might, to be 19 

honest. 20 

 MR. POSTAWKO:  And do you think it's more 21 

what happened to you or more what happened to 22 

your wife? 23 

 VENIREPERSON BLESSING:  Probably more 24 

towards myself. 25 
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 MR. POSTAWKO:  Okay.  And just a couple 1 

more questions.  Do you think -- the experience 2 

that you had also involve a male perpetrator? 3 

 VENIREPERSON BLESSING:  [Nodded.] 4 

 MR. POSTAWKO:  Would a male-on-male 5 

incident have a greater impact on you, affect 6 

you more or less, or would it make a 7 

difference? 8 

 VENIREPERSON BLESSING:  It probably 9 

wouldn't make a difference. 10 

 MR. POSTAWKO:  Okay.  But regardless, do 11 

you think that what happened to your wife and 12 

what happened with you, would you be able to 13 

make a decision in this case just based on the 14 

evidence presented during the course of this 15 

trial?  Or do you think those experiences might 16 

also come into play in your ability to evaluate 17 

the evidence? 18 

 VENIREPERSON BLESSING:  As far as the 19 

personal issue, as long as it doesn't get 20 

graphic, because I've got issues in my head 21 

myself.  If it's graphic, it's gory, it might 22 

affect me. 23 

 MR. POSTAWKO:  Actually, I'm going to go 24 

ahead and ask the next question I was going to 25 
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ask after this one, which is, basically, what 1 

you're talking about.  Would you be able to sit 2 

and listen to detailed evidence about this type 3 

of incident? 4 

 VENIREPERSON BLESSING:  No. 5 

 MR. POSTAWKO:  Or do you think that would 6 

cause you some problems? 7 

 VENIREPERSON BLESSING:  [Nodded.] 8 

 MR. POSTAWKO:  Because, of course, to make 9 

sure people understand what happened, some 10 

detail may have to be delved into.  How do you 11 

think that would impact you if it were to get 12 

graphic as far as what took place? 13 

 VENIREPERSON BLESSING:  I have been 14 

diagnosed with anxiety attacks, and if I'm not 15 

sitting down, I'd probably pass out. 16 

 THE COURT:  Mr. Blessing, that's 17 

sufficient.  Thank you very much.  You may be 18 

seated, sir. 19 

 MR. POSTAWKO:  And I think there was 20 

another hand or two on that side.  Anyone else 21 

on this side of the room? 22 

 Okay, I see no other hands. 23 

 What about on this side of the room? 24 

 Ms. Lancaster? 25 
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 VENIREPERSON LANCASTER:  Yes.  I was date-1 

raped, lost my virginity at sixteen, but I've 2 

since dealt with it.  And I don't think it 3 

would stop me from being fair. 4 

 MR. POSTAWKO:  You could listen to the 5 

evidence being presented and evaluate based on 6 

what you saw and heard here in the courtroom? 7 

 VENIREPERSON LANCASTER:  Yes.  It was 8 

fifteen years ago.  I've since had counseling 9 

and everything. 10 

 MR. POSTAWKO:  And how about you?  If the 11 

description of what took place were to get 12 

graphic to some degree, I guess is as good a 13 

word as any, do you think you could listen to 14 

that evidence and, you know, evaluate it in a 15 

fair and impartial manner? 16 

 VENIREPERSON LANCASTER:  Oh, yeah. 17 

 MR. POSTAWKO:  All right, thank you. 18 

 Ms. Palmquist? 19 

 VENIREPERSON PALMQUIST:  A number of years 20 

ago, I worked as a counselor on a rape crisis 21 

line, and so I've talked with lots of people 22 

who have had rape experiences or sexual abuse 23 

experiences.  I've also worked, in my role as 24 

clergy, in a counsel relationship with many 25 
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people over the years. 1 

 MR. POSTAWKO:  So you've discussed sexual 2 

assault with many people? 3 

 VENIREPERSON PALMQUIST:  Right. 4 

 MR. POSTAWKO:  Based on -- well, based on 5 

your own experiences and the experiences that 6 

you've heard about from other people, do you 7 

feel that -- I guess, is there anything about 8 

that that's going to cause you to almost become 9 

an expert witness, I guess is one way of 10 

putting it, or think that you have more -- you 11 

would bring more into your evaluation of the 12 

witnesses above and beyond your own common 13 

sense, which of course you can have?  But I'm 14 

wondering, are you going to automatically say 15 

there are certain things I am going to look for 16 

in every case? 17 

 VENIREPERSON PALMQUIST:  No, I don't think 18 

so.  I think I'm educated in this, but I don't 19 

think I would be impartial -- I mean, be 20 

partial. 21 

 MR. POSTAWKO:  I assume you know every 22 

case is unique, has it's own unique 23 

circumstances? 24 

 VENIREPERSON PALMQUIST:  Absolutely. 25 
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 MR. POSTAWKO:  So your experiences, you 1 

think you could, again, stay open-minded and 2 

evaluate each person as an individual? 3 

 VENIREPERSON PALMQUIST:  Yes.  Let me add 4 

that I also have had people come to me who are 5 

perpetrators as well.  So it's been, by and 6 

large, more victims and survivors. 7 

 MR. POSTAWKO:  What about that particular 8 

experience?  Do you think that would cause you 9 

not to be able to be fair and impartial? 10 

 VENIREPERSON PALMQUIST:  No. 11 

 MR. POSTAWKO:  Would you, in any way, look 12 

differently upon a case such as this? 13 

 VENIREPERSON PALMQUIST:  No. 14 

 MR. POSTAWKO:  Do you have any 15 

preconceived ideas or expectations of what you 16 

think a perpetrator would look like or how a 17 

perpetrator would act? 18 

 VENIREPERSON PALMQUIST:  No. 19 

 MR. POSTAWKO:  You think you could keep 20 

open-minded about that, also? 21 

 VENIREPERSON PALMQUIST:  Yes. 22 

 MR. POSTAWKO:  Thank you. 23 

 And Mr. Moffett, did you have your hand 24 

up? 25 
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 VENIREPERSON MOFFETT:  Yes, I did. 1 

 MR. POSTAWKO:  Who is it that you know? 2 

 VENIREPERSON MOFFETT:  My mom and my 3 

babysitter -- my mother and the babysitter.  4 

Years and years ago. 5 

 MR. POSTAWKO:  Did you ever discuss any of 6 

the details about what happened? 7 

 VENIREPERSON MOFFETT:  No. 8 

 MR. POSTAWKO:  Is there anything about the 9 

fact that you know somebody who has been the 10 

victim of sexual assault that might cause you 11 

any problems to be a juror in this case with 12 

charges of this nature? 13 

 VENIREPERSON MOFFETT:  Yes, because I was 14 

small at the time. 15 

 THE COURT:  Mr. Moffett, I'm having some 16 

difficulty understanding you, sir. 17 

 VENIREPERSON MOFFETT:  I said yes, I was 18 

small at the time, and what happened to my mom, 19 

I was unable to do anything.  Now, I'm older 20 

and I could help somebody.  Yes, it would be a 21 

problem. 22 

 MR. POSTAWKO:  Do you think then that 23 

would cause you to evaluate the evidence above 24 

and beyond what you see and hear in the 25 
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courtroom? 1 

 VENIREPERSON MOFFETT:  Probably would. 2 

 MR. POSTAWKO:  Okay.  Thank you, sir. 3 

 Was there anybody else on this side of the 4 

room? 5 

 THE COURT:  Ladies and Gentlemen, if you'd 6 

like to stand up and stretch your legs at this 7 

time, please feel free to do so. 8 

 [Pause.] 9 

 THE COURT:  You may proceed, counsel. 10 

 MR. POSTAWKO:  Thank you, Your Honor. 11 

 As I said, I want to make sure I follow up 12 

the questions that we had.  Along the same 13 

lines, is there anybody here that feels it 14 

could present a problem if they would have to 15 

hear testimony that would get somewhat graphic 16 

involving this type of charge? 17 

 Ms. Gavin, I think you made that clear.  I 18 

appreciate you bringing that up to us. 19 

 Anybody else, a graphic description of 20 

some sort of sexual assault could become 21 

troublesome or problematic for you?  Anybody on 22 

this side? 23 

 And on this side of the room? 24 

 Once again, that's Ms. Daniel? 25 
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 VENIREPERSON DANIEL:  Yes. 1 

 MR. POSTAWKO:  So do you think that would 2 

affect you at all? 3 

 VENIREPERSON DANIEL:  Yes. 4 

 THE COURT:  Counsel, we'll speak to her at 5 

the break. 6 

 Ma'am, I'll talk to you at the break.  7 

Have a seat please. 8 

 MR. POSTAWKO:  In the same row, Ms. 9 

Tucker?  Now, what type of -- 10 

 THE COURT:  Who are you talking to, 11 

counsel? 12 

 MR. POSTAWKO:  Ms. Tucker. 13 

 Do you think that hearing graphic 14 

descriptions of this type of incident might be 15 

problematic for you? 16 

 VENIREPERSON TUCKER:  Yes. 17 

 MR. POSTAWKO:  Again, I appreciate you 18 

bringing that to our attention. 19 

 In the row in front again, Mr. Blessing, I 20 

think you made that clear to us earlier.  I 21 

appreciate it. 22 

 Anyone else? 23 

 Now, the next couple of questions are kind 24 

of related to each other.  Is there anyone here 25 
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who has any preconceived expectations of what 1 

they think somebody who has been -- who has 2 

purported to have been victimized in a sexual 3 

manner must look and act when they come into 4 

the courtroom?  Just to make sure you're clear 5 

on what I'm asking, I want to make sure that 6 

somebody's not thinking, hey, if somebody was 7 

victimized, I think they're going to act a 8 

certain way based upon their description about 9 

what happened immediately afterwards and how 10 

things went.  I'm just concerned about anyone 11 

who thinks -- I just want to make sure there 12 

aren't any expectations along those lines. 13 

 Anybody on this side who have any 14 

preconceived expectations about how an 15 

individual who is reporting sexual abuse would 16 

act, either at the time of the incident or in 17 

the courtroom?  I'll just make sure I'm getting 18 

my point across. 19 

 Mr. Gendron, do you understand what I'm 20 

asking? 21 

 VENIREPERSON GENDRON:  Yes. 22 

 MR. POSTAWKO:  Any preconceived ideas or 23 

expectations? 24 

 VENIREPERSON GENDRON:  No. 25 
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 MR. POSTAWKO:  You can keep an open mind 1 

about that? 2 

 VENIREPERSON GENDRON:  Yes. 3 

 MR. POSTAWKO:  Just to make sure, Ms. 4 

Zellich, do you understand what I'm asking? 5 

 VENIREPERSON ZELLICH:  I do understand.  6 

And, no, I don't have any preconceived notions. 7 

 MR. POSTAWKO:  It sounds like I was clear 8 

enough on that then.  That's always 9 

encouraging. 10 

 What about this side here?  Any 11 

preconceived ideas or expectations about how a 12 

sexual abuse victim would act? 13 

 I see no hands. 14 

 What about on this side? 15 

 I see no hands. 16 

 Kind of the flip of that, anyone here who 17 

has any preconceived ideas or expectations of 18 

how they think somebody who would commit a 19 

sexual assault must look?  Sometimes people 20 

would say, oh, I could spot them a mile off.  21 

They have this classic jumping-out-of-the-22 

alley-with-a-trench-coat-type deal.  Anybody 23 

here with any preconceived ideas or 24 

expectations of what a person who commits a 25 
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sexual assault must look like?  Anybody on this 1 

side? 2 

 I see no hands. 3 

 How about over here? 4 

 I see no hands. 5 

 How about on this side? 6 

 Nobody over here.  I see no additional 7 

hands, okay. 8 

 The next area I want to get into is, I 9 

want to get into a little broader now because 10 

we are here on, obviously, more than just a 11 

sexual assault.  We're also talking about 12 

robbery counts, burglary counts, stealing 13 

counts, armed criminal action counts.  And so 14 

I'm just going to kind of start off with the 15 

question of:  Is there anybody here who has 16 

been the victim of other crimes? 17 

 Let me go ahead and start off on this side 18 

of the room, and I'll get real broad and ask a 19 

few follow-up questions. 20 

 Anybody on this side of the room been a 21 

victim of any other type of crime other than 22 

what we've discussed? 23 

 Ms. Minter? 24 

 VENIREPERSON MINTER:  A couple of weeks 25 
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ago I was robbed.  They came into the house and 1 

took some items of mine. 2 

 MR. POSTAWKO:  And just to make sure -- 3 

and, again, this is something we'll get into a 4 

little bit later -- but when you say you were 5 

robbed, was the house broken into or did 6 

someone take something from you? 7 

 VENIREPERSON MINTER:  The house was broken 8 

into.  I wasn't home. 9 

 MR. POSTAWKO:  How long ago was this? 10 

 VENIREPERSON MINTER:  Two weeks. 11 

 MR. POSTAWKO:  And were the police called? 12 

 VENIREPERSON MINTER:  Yes. 13 

 MR. POSTAWKO:  And to your -- any problems 14 

with the police response? 15 

 VENIREPERSON MINTER:  No, not at all. 16 

 MR. POSTAWKO:  To your knowledge, has 17 

anyone been caught? 18 

 VENIREPERSON MINTER:  No. 19 

 MR. POSTAWKO:  Anything been recovered?  20 

Any property? 21 

 VENIREPERSON MINTER:  No. 22 

 MR. POSTAWKO:  Based on that experience, 23 

and I'm going to add, based on the fact that it 24 

was only a couple of weeks ago so it's 25 
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relatively fresh, we're now asking you to sit 1 

as a juror, a fair and impartial juror, in a 2 

case where somebody is charged with a number of 3 

other criminal offenses.  You were the victim 4 

of a crime.  Would that in any way affect your 5 

ability to be a juror in this particular case? 6 

 VENIREPERSON MINTER:  No, it would not. 7 

 MR. POSTAWKO:  You could keep that 8 

separate from what we've got here? 9 

 VENIREPERSON MINTER:  Uh-huh. 10 

 THE COURT:  Is that a yes, ma'am? 11 

 VENIREPERSON MINTER:  Yes. 12 

 MR. POSTAWKO:  And you can make a decision 13 

in this case based on the evidence presented 14 

during the course of this trial? 15 

 VENIREPERSON MINTER:  Right. 16 

 MR. POSTAWKO:  Very good.  Thank you. 17 

 Anyone else in the back row?  Ms. Pete? 18 

 VENIREPERSON PETE:  I've had my purse 19 

stolen a couple of times over the last twenty 20 

years.  It's been a long time though.  And we 21 

also had a robbery break-in, but we weren't 22 

home at the time. 23 

 MR. POSTAWKO:  And as far as -- well, let 24 

me ask about the purse first of all.  Were any 25 
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of those -- were those like you set it down and 1 

somebody grabbed it when you weren't looking?  2 

Did someone grab it off your arm? 3 

 VENIREPERSON PETE:  Someone grabbed it off 4 

my arm. 5 

 MR. POSTAWKO:  And for those incidents, 6 

that purse, stealings, the break-ins you 7 

described, did you call the police? 8 

 VENIREPERSON PETE:  Yes. 9 

 MR. POSTAWKO:  Any problems with the 10 

police response? 11 

 VENIREPERSON PETE:  No. 12 

 MR. POSTAWKO:  Did anyone get caught as 13 

far as you know? 14 

 VENIREPERSON PETE:  No, not as far as I 15 

know. 16 

 MR. POSTAWKO:  How recent -- what's the 17 

most recent one?  About how long ago? 18 

 VENIREPERSON PETE:  Gosh, twenty years 19 

maybe. 20 

 MR. POSTAWKO:  So is there anything about 21 

those incidents that would cause you any 22 

difficulty being a juror in a case where 23 

somebody else is charged with a crime? 24 

 VENIREPERSON PETE:  No. 25 
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 MR. POSTAWKO:  Anyone else in the back 1 

row? 2 

 Front row?  Anyone in the front row been 3 

the victim of a crime? 4 

 Mr. Foster? 5 

 VENIREPERSON FOSTER:  Yes. 6 

 MR. POSTAWKO:  What type of crime? 7 

 VENIREPERSON FOSTER:  I had an automobile 8 

stolen from me.  I also had my wallet and 9 

personal belongings stolen from a community 10 

center locker. 11 

 MR. POSTAWKO:  Okay.  So the wallet, that 12 

was taken out of the locker?  It wasn't taken 13 

off your body, right? 14 

 VENIREPERSON FOSTER:  Right. 15 

 MR. POSTAWKO:  And the car, you came back 16 

and the car was gone?  Or did somebody come up 17 

to you, force you out of the car at gunpoint or 18 

anything like that? 19 

 VENIREPERSON FOSTER:  I came out of a 20 

restaurant and the car was gone. 21 

 MR. POSTAWKO:  Okay.  And were those 22 

incidents reported to the police? 23 

 VENIREPERSON FOSTER:  Yes, they were. 24 

 MR. POSTAWKO:  Any problems with the 25 
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police response? 1 

 VENIREPERSON FOSTER:  No, sir. 2 

 MR. POSTAWKO:  The car, did they come out 3 

for the car or did they take it over the phone? 4 

 VENIREPERSON FOSTER:  I have a friend in 5 

the Police Department and he came out and gave 6 

me a ride home. 7 

 MR. POSTAWKO:  All right.  Anyone ever 8 

caught as far as you know? 9 

 VENIREPERSON FOSTER:  Yes. 10 

 MR. POSTAWKO:  Did you ever have to go to 11 

court? 12 

 VENIREPERSON FOSTER:  I had to go to 13 

court, yes, I did. 14 

 MR. POSTAWKO:  A couple of questions.  15 

First of all, the fact you've been a victim of 16 

a crime, do you think that will create any 17 

concerns or difficulties for you being a juror 18 

in a case where somebody else is charged with 19 

committing a crime? 20 

 VENIREPERSON FOSTER:  No. 21 

 MR. POSTAWKO:  The fact that you've been 22 

to court, my concern sometimes is how people 23 

feel that they were treated by the criminal 24 

justice system and now we're asking them to be 25 
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a juror in a case.  Did you have any problems 1 

when you went to court concerning this 2 

incident? 3 

 VENIREPERSON FOSTER:  Yes.  When my car 4 

was stolen. 5 

 MR. POSTAWKO:  Okay.  And where did those 6 

problems come from? 7 

 VENIREPERSON FOSTER:  The victim -- I was 8 

the victim.  The person that was arrested for 9 

stealing my car, his mother called me at home 10 

and sent a chill up and down my back, to tell 11 

you the truth.  She wanted me to drop the 12 

charges.  I didn't know how she got my phone 13 

number, how she knew who I was. 14 

 MR. POSTAWKO:  Okay.  The fact that that 15 

took place, and obviously that concerned you 16 

and understandably so, do you think that that's 17 

going to cause you any reservations or 18 

hesitation to want to be a juror in a case 19 

where somebody is charged with a crime? 20 

 VENIREPERSON FOSTER:  No.  21 

 MR. POSTAWKO:  I think I said it earlier, 22 

but just so you know, your name is on here, but 23 

no addresses, no phone numbers, so that type of 24 

information is not available.  25 
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 VENIREPERSON FOSTER:  I was told that 1 

before, also. 2 

 MR. POSTAWKO:  Very good.  Other than that 3 

aspect of going to court, is there anything 4 

about your experience with the court system 5 

that makes you feel that you were treated 6 

unfairly or something was unfair about the 7 

system? 8 

 VENIREPERSON FOSTER:  No. 9 

 MR. POSTAWKO:  Okay, very good. 10 

 Okay, let's see, was there anyone else a 11 

victim in a crime in the front row?  Ms. 12 

Benjamin? 13 

 VENIREPERSON BENJAMIN:  Yes.  About thirty 14 

years ago, our truck was stolen two different 15 

times.  Once, it was recovered, but, actually, 16 

the second time it was recovered but it was 17 

many years later after the insurance settled. 18 

 MR. POSTAWKO:  Many years later? 19 

 VENIREPERSON BENJAMIN:  [Nodded.] 20 

 MR. POSTAWKO:  The vehicles were 21 

recovered.  Was anyone ever caught to your 22 

knowledge? 23 

 VENIREPERSON BENJAMIN:  Oh, no.  And then 24 

the garage was also vandalized and tools 25 
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stolen. 1 

 MR. POSTAWKO:  Was that also reported to 2 

the police? 3 

 VENIREPERSON BENJAMIN:  Yes. 4 

 MR. POSTAWKO:  Any problems with the 5 

police response for any of those incidents? 6 

 VENIREPERSON BENJAMIN:  No. 7 

 MR. POSTAWKO:  And is there anything about 8 

having been the victim of those incidents that 9 

might affect you as a juror in this type of 10 

case? 11 

 VENIREPERSON BENJAMIN:  No. 12 

 MR. POSTAWKO:  Anyone else on this side of 13 

the room? 14 

 All right, what about on this side of the 15 

room?  Anyone on this side been the victim of a 16 

crime? 17 

 Ms. Stombaugh? 18 

 VENIREPERSON STOMBAUGH:  In college, I 19 

lived in a house that was broke into twice.  20 

Once I was gone and our bikes got stolen from 21 

an enclosed back porch.  And the second time, 22 

we were actually in the house.  We called 9-1-1 23 

and I think the person fled and they never 24 

caught anybody. 25 
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 MR. POSTAWKO:  Okay.  So at that time -- 1 

were they actually breaking into the house that 2 

you were in, or into the garage? 3 

 VENIREPERSON STOMBAUGH:  Into the house. 4 

 MR. POSTAWKO:  Into the house.  And 5 

fortunately they were scared off and got out of 6 

there? 7 

 VENIREPERSON STOMBAUGH:  Fortunately. 8 

 MR. POSTAWKO:  What's the most recent one 9 

of those experiences? 10 

 VENIREPERSON STOMBAUGH:  Those were both 11 

about nineteen years ago. 12 

 MR. POSTAWKO:  Is there anything about 13 

those experiences that might in any way affect 14 

your ability to be a juror in a case where 15 

someone else is charged with committing a 16 

crime? 17 

 VENIREPERSON STOMBAUGH:  No. 18 

 MR. POSTAWKO:  Very good. 19 

 Anyone else in the front row the victim of 20 

a crime? 21 

 Second row? 22 

 Anyone else on this side of the room?  In 23 

the back row?  Ms. Daniel? 24 

 VENIREPERSON DANIEL:  In the last eight 25 
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months, someone tried to steal my truck, 1 

someone broke in our garage, and three times 2 

they broke into our shop and broke into our 3 

trailers at our shop. 4 

 MR. POSTAWKO:  And those have all been in 5 

the last eight months? 6 

 VENIREPERSON DANIEL:  Yes. 7 

 MR. POSTAWKO:  And so do you think any -- 8 

this all combined is going to present any sort 9 

of issue for being a juror where somebody else 10 

is charged with a crime? 11 

 VENIREPERSON DANIEL:  No. 12 

 MR. POSTAWKO:  That won't affect you? 13 

 VENIREPERSON DANIEL:  No. 14 

 MR. POSTAWKO:  Thank you. 15 

 Anyone else on this side?  Is that Mr. 16 

Young? 17 

 VENIREPERSON YOUNG:  Yes. 18 

 MR. POSTAWKO:  What type of crimes? 19 

 VENIREPERSON YOUNG:  I was robbed. 20 

 THE COURT:  Wait a minute.  If you could 21 

stand up.  I'm sorry? 22 

 VENIREPERSON YOUNG:  I was robbed. 23 

 MR. POSTAWKO:  About how long ago was 24 

that? 25 
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 VENIREPERSON YOUNG:  Four years ago. 1 

 MR. POSTAWKO:  When you say you were 2 

robbed, somebody took something from you? 3 

 VENIREPERSON YOUNG:  Yes. 4 

 THE COURT:  Wait a minute.  Slow down.  5 

One at a time.  Ask the question. 6 

 MR. POSTAWKO:  Somebody came up to you? 7 

 VENIREPERSON YOUNG:  Yes. 8 

 MR. POSTAWKO:  Was a weapon used? 9 

 VENIREPERSON YOUNG:  Yes. 10 

 MR. POSTAWKO:  What type of weapon? 11 

 VENIREPERSON YOUNG:  Handgun. 12 

 MR. POSTAWKO:  Okay.  Was anyone hurt? 13 

 VENIREPERSON YOUNG:  No. 14 

 MR. POSTAWKO:  Okay.  Did -- were the 15 

police called? 16 

 VENIREPERSON YOUNG:  Yes. 17 

 MR. POSTAWKO:  Any problems with the 18 

police response? 19 

 VENIREPERSON YOUNG:  No. 20 

 MR. POSTAWKO:  Was anyone caught as far as 21 

you know? 22 

 VENIREPERSON YOUNG:  No. 23 

 MR. POSTAWKO:  Having gone through that 24 

type of experience, and you heard that one of 25 
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the charges here is a robbery charge, do you 1 

feel that that would in any way affect your 2 

ability to be a juror in this type of case 3 

based on that experience? 4 

 VENIREPERSON YOUNG:  No. 5 

 MR. POSTAWKO:  Okay, thank you. 6 

 Before I move on, I've got another hand. 7 

 Ms. Groetsch? 8 

 VENIREPERSON GROETSCH:  I just remember, 9 

my neighbor's house was broke into about three 10 

years ago when they were home, attempted break-11 

in. 12 

 MR. POSTAWKO:  Were you home at the same 13 

time? 14 

 VENIREPERSON GROETSCH:  No. 15 

 MR. POSTAWKO:  But you heard about it? 16 

 VENIREPERSON GROETSCH:  Yes. 17 

 MR. POSTAWKO:  You talked to your 18 

neighbors about that experience? 19 

 VENIREPERSON GROETSCH:  Yes. 20 

 MR. POSTAWKO:  It's disturbing, somebody's 21 

living so close that that happened to, also, 22 

correct? 23 

 VENIREPERSON GROETSCH:  Correct. 24 

 MR. POSTAWKO:  Anything about being aware 25 
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of that incident, an attempted break-in, 1 

especially again knowing that a couple of the 2 

charges here are burglary charges, is there 3 

anything about that that might in any way 4 

affect you as far as being a juror in this type 5 

of case? 6 

 VENIREPERSON GROETSCH:  I don't believe 7 

so. 8 

 MR. POSTAWKO:  Very good.  You can make a 9 

decision here based on the evidence presented 10 

during the course of this trial? 11 

 VENIREPERSON GROETSCH:  I believe so, yes. 12 

 MR. POSTAWKO:  Very good.  Great. 13 

 Anyone else in the middle part? 14 

 And what about on this side of the room?  15 

Anyone been the victim of a crime? 16 

 Ms. Taylor? 17 

 VENIREPERSON TAYLOR:  I was a co-plaintiff 18 

in a civil case in 1998, and then my car was 19 

stolen last November. 20 

 MR. POSTAWKO:  All right.  The civil case, 21 

what type of case was that, just in general 22 

terms? 23 

 VENIREPERSON TAYLOR:  Vandalism. 24 

 MR. POSTAWKO:  Okay.  Was it a property or 25 
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something that you were the owner of that got 1 

vandalized? 2 

 VENIREPERSON TAYLOR:  Yes. 3 

 MR. POSTAWKO:  Was that just a civil case, 4 

or were there any criminal charges that 5 

resulted from that case, also? 6 

 VENIREPERSON TAYLOR:  There were criminal 7 

charges as well but they were dropped. 8 

 MR. POSTAWKO:   The fact that criminal 9 

charges were dropped, does that cause you any 10 

problems or concerns about the criminal justice 11 

system? 12 

 VENIREPERSON TAYLOR:  No. 13 

 MR. POSTAWKO:  Is there anything about, 14 

well, both the vandalism situation and the car 15 

situation, that would cause you any problems or 16 

concerns as far as being a juror in a case 17 

where somebody else is being charged? 18 

 VENIREPERSON TAYLOR:  No. 19 

 MR. POSTAWKO:  Thank you. 20 

 Anyone else in the first row?   21 

 No one else in the first row. 22 

 Officer Murphey? 23 

 VENIREPERSON MURPHEY:  Years ago, I had my 24 

car broken into, stole some police equipment.  25 
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About eight or nine years ago, I had my car 1 

broken into in front of my house.  I had some 2 

personal gear stolen.  And besides resisting an 3 

assault on a police officer. 4 

 MR. POSTAWKO:  Anything about those 5 

situations put together that would cause you 6 

any problems being on a jury where somebody 7 

else is being charged with a criminal offense? 8 

 VENIREPERSON MURPHEY:  No. 9 

 MR. POSTAWKO:  All right. 10 

 Second row?  Anyone else in the second row 11 

while we're here? 12 

 I see no hands. 13 

 And in the third row, Ms. Harris -- sorry, 14 

I got off on my -- I got a little disoriented 15 

in my sheets there.  I apologize. 16 

 Ms. Davis, is that correct? 17 

 VENIREPERSON DAVIS:  Yes.  My car was 18 

stolen in 2002. 19 

 MR. POSTAWKO:  Was it ever recovered? 20 

 VENIREPERSON DAVIS:  Yes. 21 

 MR. POSTAWKO:  I assume it probably wasn't 22 

in the same condition as it was? 23 

 VENIREPERSON DAVIS:  Right. 24 

 MR. POSTAWKO:  Obviously, you reported 25 
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that to the police? 1 

 VENIREPERSON DAVIS:  Yes. 2 

 MR. POSTAWKO:  Anyone caught as far as you 3 

know concerning that? 4 

 VENIREPERSON DAVIS:  No. 5 

 MR. POSTAWKO:  Anything about that 6 

experience that would cause you any problems 7 

being a juror in a case of the nature that 8 

you've heard? 9 

 VENIREPERSON DAVIS:  No. 10 

 MR. POSTAWKO:  You can keep that separate, 11 

very good.  12 

 I'm sorry, there was another hand up.  I 13 

saw a couple of other hands. 14 

 Mr. Moffett, I think we've probably 15 

discussed things pretty thoroughly earlier with 16 

you on some matters, so I appreciate it. 17 

 And Ms. Palmquist? 18 

 VENIREPERSON PALMQUIST:  Yeah.  I was 19 

robbed when I was a child. 20 

 MR. POSTAWKO:  I'm sorry? 21 

 VENIREPERSON PALMQUIST:  I was robbed when 22 

I was a child. 23 

 MR. POSTAWKO:  When you say robbed, 24 

somebody actually came up to you?  Was there a 25 
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weapon involved? 1 

 VENIREPERSON PALMQUIST:  There was no 2 

weapon. 3 

 MR. POSTAWKO:  Somebody took something 4 

against your will? 5 

 VENIREPERSON PALMQUIST:  They took my 6 

wallet. 7 

 MR. POSTAWKO:  How old were you? 8 

 VENIREPERSON PALMQUIST:  I think I was 9 

like seven. 10 

 MR. POSTAWKO:  Do you know whether or not 11 

anyone was ever caught? 12 

 VENIREPERSON PALMQUIST:  I don't think so. 13 

 MR. POSTAWKO:  Is there anything about 14 

that experience that might affect your ability 15 

to be a juror in a case of this nature? 16 

 VENIREPERSON PALMQUIST:  No. 17 

 MR. POSTAWKO:  Thank you. 18 

 Anyone else a victim of a crime that you 19 

forgot to say? 20 

 Oh, I'm sorry.  Ms. Irving? 21 

 VENIREPERSON B.A. IRVING:  It's been about 22 

thirty years ago, but my car was stolen, and 23 

also a purse was snatched from that.  I don't 24 

think it will have any bearing. 25 
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 MR. POSTAWKO:  Two separate incidents, to 1 

make sure I'm clear? 2 

 VENIREPERSON B.A. IRVING:  Yes. 3 

 MR. POSTAWKO:  Police called? 4 

 VENIREPERSON B.A. IRVING:  Yes. 5 

 MR. POSTAWKO:  Anyone ever caught as far 6 

as you knew? 7 

 VENIREPERSON B.A. IRVING:  No. 8 

 MR. POSTAWKO:  Any problem with police 9 

response? 10 

 VENIREPERSON B.A. IRVING:  No.  I didn't 11 

have any problem. 12 

 MR. POSTAWKO:  Again, the bottom line is 13 

you don't think that's going to affect your 14 

ability to be a juror here? 15 

 VENIREPERSON B.A. IRVING:  No. 16 

 MR. POSTAWKO:  Anyone else have a response 17 

to that? 18 

 Ms. Minter? 19 

 VENIREPERSON MINTER:  I did have a car 20 

stolen thirteen or fourteen years ago.  Never 21 

recovered.  Just gone. 22 

 MR. POSTAWKO:  Does that change any of the 23 

responses you gave us earlier about this? 24 

 VENIREPERSON MINTER:  No. 25 
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 MR. POSTAWKO:  So still no problems.  Very 1 

good. 2 

 Anyone else? 3 

 Okay, next question, kind of the flip side 4 

of that.  And the judge has already pretty much 5 

told you to expect this question.  But because 6 

we are, in fact, talking about a criminal 7 

offense where somebody is charged with a 8 

criminal crime, I do want to ask about your 9 

connection or anyone's personal involvement 10 

with the criminal justice system anyway.  Just 11 

like the judge told you, the question now is:  12 

Is there anyone here who has ever been accused, 13 

arrested for committing a crime?  You may have 14 

been arrested and never actually charged, so 15 

you never actually had to go to court.  You may 16 

have been charged and gone to court and 17 

something was dropped.  You might have been 18 

told this is a closed record and you don't have 19 

to talk about it.  That applies in most 20 

situations except for now.  And I would remind 21 

you again, if you want to talk up at the side, 22 

please let us know and we'll ask the judge to 23 

go to the sidebar.  But, again, because we're 24 

dealing with criminal charges here, we need to 25 
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ask this type of question. 1 

 Let me go ahead and start over here.  2 

Anybody who has ever been arrested or accused 3 

of committing a crime? 4 

 Ms. Minter? 5 

 VENIREPERSON MINTER:  I don't think I was, 6 

but me and my husband, me and my husband got a 7 

peace disturbance, which we took to court as a 8 

civil matter for it because we didn't think it 9 

was right how he got it, the situation behind 10 

it.  I don't think I did, but I don't really 11 

remember. 12 

 MR. POSTAWKO:  How long ago was this, do 13 

you think? 14 

 VENIREPERSON MINTER:  Probably about nine 15 

years ago. 16 

 MR. POSTAWKO:  Was it here in the City of 17 

St. Louis? 18 

 VENIREPERSON MINTER:  Yes. 19 

 MR. POSTAWKO:  Just to make sure that 20 

we're clear, it's possible you might also have 21 

gotten a peace disturbance? 22 

 VENIREPERSON MINTER:  I don't think I did.  23 

They just gave it to him.  But I was with him 24 

at the time. 25 
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 MR. POSTAWKO:  So did you and your husband 1 

actually go to court on the matter? 2 

 VENIREPERSON MINTER:  Yes. 3 

 MR. POSTAWKO:  Based on your experience 4 

that you guys went through, is there anything 5 

about that that would cause you any problems 6 

being a juror in a case where somebody else is 7 

now being accused of a crime? 8 

 VENIREPERSON MINTER:  No. 9 

 MR. POSTAWKO:  You can make a decision 10 

based on the evidence presented here? 11 

 VENIREPERSON MINTER:  Correct. 12 

 MR. POSTAWKO:  The bottom line as far as 13 

how you and your husband were treated in the 14 

court system, do you think you guys were 15 

treated fairly now that it's all said and done? 16 

 VENIREPERSON MINTER:  Yes. 17 

 MR. POSTAWKO:  All right, thank you. 18 

 Anyone else on this side of the room? 19 

 Mr. Foster? 20 

 VENIREPERSON FOSTER:  When I was a 21 

teenager, I was arrested for marijuana 22 

possession. 23 

 MR. POSTAWKO:  And did you actually have 24 

to go to court? 25 
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 VENIREPERSON FOSTER:  Yes. 1 

 MR. POSTAWKO:  And what happened with the 2 

-- was that here in St. Louis? 3 

 VENIREPERSON FOSTER:  Yes. 4 

 MR. POSTAWKO:  Did you have to go to, you 5 

know, the city courts or the courts? 6 

 VENIREPERSON FOSTER:  I don't know.  I 7 

went to juvenile court. 8 

 MR. POSTAWKO:  Okay.  What ended up 9 

happening to that? 10 

 VENIREPERSON FOSTER:  It was thrown out 11 

and sealed. 12 

 MR. POSTAWKO:  Okay.  Based on your 13 

experience during that case, do you feel that 14 

you were treated fairly by the court system? 15 

 VENIREPERSON FOSTER:  Yes. 16 

 MR. POSTAWKO:  Is there anything about 17 

that experience that might cause you any 18 

concerns about being a juror in a case where 19 

somebody else is charged with a crime, albeit 20 

very different crimes, of course, but anything 21 

about that going to present a problem or 22 

concern to you? 23 

 VENIREPERSON FOSTER:  No. 24 

 MR. POSTAWKO:  Let's see, Mr. Calcaterra? 25 
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 VENIREPERSON CALCATERRA:  Can I get a 1 

sidebar? 2 

 THE COURT:  Not at this time. We'll do it 3 

at the break.   4 

 MR. POSTAWKO:  We'll come back to you, Mr. 5 

Calcaterra. 6 

 Anyone else on this side of the courtroom? 7 

 Moving over to the middle part of the 8 

room, anybody in the middle part that has had 9 

concerns along those lines? 10 

 Ms. Ward, I think considering what you 11 

were telling us earlier, we probably don't need 12 

to get into that. 13 

 THE COURT:  Counsel, you need to go ahead 14 

and ask the question. 15 

 MR. POSTAWKO:  Just to make sure we're 16 

clear, Ms. Ward -- 17 

 THE COURT:  Stand up please. 18 

 MR. POSTAWKO:  What type of experience was 19 

that? 20 

 VENIREPERSON WARD:  Peace disturbance.  21 

Also, I had found some money orders, and by me 22 

finding the money orders, they belonged to the 23 

person that told me that his mother was an 24 

attorney, and he sued me for them.  He had them 25 
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tracked to me because I spent them.  They had 1 

them tracked to me, and he told me, by his 2 

mother being an attorney, they sued me for 3 

them. 4 

 MR. POSTAWKO:  For the money orders? 5 

 VENIREPERSON WARD:  Yes. 6 

 MR. POSTAWKO:  A couple of questions about 7 

that.  Was there ever any police involvement 8 

concerning those money orders? 9 

 VENIREPERSON WARD:  Yes. 10 

 MR. POSTAWKO:  Did you actually get 11 

arrested, do you know? 12 

 VENIREPERSON WARD:  Yes. 13 

 MR. POSTAWKO:  Did you actually go to 14 

court? 15 

 VENIREPERSON WARD:  Yes. 16 

 MR. POSTAWKO:  What happened with those in 17 

court? 18 

 VENIREPERSON WARD:  I had to pay them 19 

back. 20 

 MR. POSTAWKO:  Were you put on probation 21 

or anything? 22 

 VENIREPERSON WARD:  No. 23 

 MR. POSTAWKO:  The peace disturbance, that 24 

was something different? 25 
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 VENIREPERSON WARD:  Yes. 1 

 MR. POSTAWKO:  And about how long ago was 2 

that? 3 

 VENIREPERSON WARD:  Last year. 4 

 MR. POSTAWKO:  And did you have to go to 5 

court over that? 6 

 VENIREPERSON WARD:  No. 7 

 MR. POSTAWKO:  Do you know, was that 8 

thrown out? 9 

 VENIREPERSON WARD:  Yes. 10 

 MR. POSTAWKO:  Based on your experiences 11 

in those two areas, do you feel that you were 12 

treated fairly in the criminal justice system? 13 

 VENIREPERSON WARD:  Not with the money 14 

orders. 15 

 MR. POSTAWKO:  And because of that, do you 16 

feel that that's going to affect your ability 17 

to be a fair juror in a case where somebody 18 

else is charged with a crime? 19 

 VENIREPERSON WARD:  No. 20 

 MR. POSTAWKO:  Okay, thank you, ma'am.  I 21 

appreciate it. 22 

 Anyone else?  Mr. Skaggs? 23 

 VENIREPERSON SCAGGS:  Yes. 24 

 MR. POSTAWKO:  What type of incident was 25 
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that? 1 

 VENIREPERSON SCAGGS:  I was arrested about 2 

ten years ago for a minor in possession of 3 

alcohol. 4 

 MR. POSTAWKO:  Was that here in St. Louis? 5 

 VENIREPERSON SCAGGS:  No. 6 

 MR. POSTAWKO:  Did you have to go to court 7 

over that? 8 

 VENIREPERSON SCAGGS:  Yes. 9 

 MR. POSTAWKO:  What happened when you went 10 

to court? 11 

 VENIREPERSON SCAGGS:  I received a 12 

suspended sentence. 13 

 MR. POSTAWKO:  Based on your experience, 14 

do you feel that you've been treated fairly by 15 

the court system? 16 

 VENIREPERSON SCAGGS:  Yes. 17 

 MR. POSTAWKO:  Is there anything about 18 

that experience you think might affect your 19 

ability to be a fair and impartial juror in 20 

this particular case? 21 

 VENIREPERSON SCAGGS:  No. 22 

 MR. POSTAWKO:  All right, thank you. 23 

 Anyone else in the first row? 24 

 Second row? 25 
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 Okay, in the second row, Ms. Swan? 1 

 VENIREPERSON SWAN:  I got arrested for DWI 2 

about fifteen years ago. 3 

 MR. POSTAWKO:  Was that here in St. Louis? 4 

 VENIREPERSON SWAN:  Yes -- no, in the 5 

county. 6 

 MR. POSTAWKO:  St. Louis County.  And did 7 

you actually have to go to court? 8 

 VENIREPERSON SWAN:  No. 9 

 MR. POSTAWKO:  Was it thrown out then? 10 

 VENIREPERSON SWAN:  I don't know. 11 

 MR. POSTAWKO:  I'm sorry? 12 

 VENIREPERSON SWAN:  I don't know.  I just 13 

didn't go to court.  My lawyer took care of it. 14 

 MR. POSTAWKO:  So your lawyer told you it 15 

was taken care of? 16 

 VENIREPERSON SWAN:  Yeah. 17 

 MR. POSTAWKO:  So is there anything about 18 

that experience that would cause you any 19 

problems being a juror in a case if somebody is 20 

now charged with committing a crime? 21 

 VENIREPERSON SWAN:  No. 22 

 THE COURT:  Stand up, ma'am.  Answer the 23 

question. 24 

 VENIREPERSON SWAN:  No. 25 
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 MR. POSTAWKO:  Thank you, ma'am. 1 

 Anyone else in that row? 2 

 Third row?  I believe there was a hand or 3 

two. 4 

 Again, Mr. Blessing, what type of incident 5 

was that? 6 

 VENIREPERSON BLESSING:  Two minor -- 7 

 THE COURT:  Wait a minute.  Wait a minute.  8 

I've been asking you guys to stand up.  There's 9 

a reason for that.  Please stand up.  Proceed. 10 

 VENIREPERSON BLESSING:  There were two 11 

incidents.  I was caught stealing a pack of 12 

cigarettes and fined two hundred dollars.  13 

Didn't go to court or anything.  The second 14 

incident, I had a truck repossessed and they 15 

sold it at public auction and I had to pay the 16 

remainder of the balance I owed, and I refused 17 

at first and had to go to court in Jefferson 18 

County.  That was kind of settled.  But, you 19 

know, was I treated fairly?  I don't think I 20 

was.  My brother also had a vehicle repossessed 21 

from Chrysler and, when my wife and I were 22 

presented to the court, they said my brother's 23 

name.  And he hasn't paid for -- he hasn't paid 24 

the remainder.  He is actually running from the 25 
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law.  I kind of felt cheated when they said his 1 

name instead of my own, meaning they were kind 2 

of adding things onto what I would owe, the 3 

remainder of what he owed. 4 

 MR. POSTAWKO:  Obviously, that sounds like 5 

a bit of a mess there. 6 

 VENIREPERSON BLESSING:  We finally got it 7 

straightened out this year. 8 

 MR. POSTAWKO:  I take it during at least a 9 

portion of this you were not happy with how the 10 

criminal justice system or the justice system 11 

was treating you or it was handling things? 12 

 VENIREPERSON BLESSING:  I don't know who 13 

had their hand in it where they got this thing 14 

at Chrysler with my brother's name on their 15 

mind when they said my name.  But I don't know 16 

if they did justice or if Chrysler was trying 17 

to pull one over. 18 

 MR. POSTAWKO:  Anything about those 19 

experiences you think might in any way affect 20 

your ability to be a juror in this particular 21 

case? 22 

 VENIREPERSON BLESSING:  No. 23 

 MR. POSTAWKO:  Thank you. 24 

 And was there anyone else in the third 25 
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row? 1 

 All right, in the last row?  Mr. Antoine? 2 

 VENIREPERSON ANTOINE:  Yes, sir.  I was 3 

detained by the military police about ten years 4 

ago. 5 

 MR. POSTAWKO:  Where was that? 6 

 VENIREPERSON ANTOINE:  California. 7 

 MR. POSTAWKO:  Were you in the military at 8 

the time? 9 

 VENIREPERSON ANTOINE:  Yes. 10 

 MR. POSTAWKO:  Did you actually get 11 

arrested or charged with anything? 12 

 VENIREPERSON ANTOINE:  No.  They actually 13 

went underneath Article XIV where I had to do 14 

some labor. 15 

 MR. POSTAWKO:  I'm sorry? 16 

 VENIREPERSON ANTOINE:  They actually went 17 

underneath Article XIV instead of writing me up 18 

for it.  They just put me on some manual labor 19 

detail. 20 

 MR. POSTAWKO:  Obviously, the criminal 21 

justice system is a little bit different than 22 

the civil justice system.  Do you feel that was 23 

handled fairly by the military? 24 

 VENIREPERSON ANTOINE:  Yes. 25 
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 MR. POSTAWKO:  No problems with that? 1 

 VENIREPERSON ANTOINE:  Not at all. 2 

 MR. POSTAWKO:  Is there anything about 3 

that experience that might in any way affect 4 

your ability to be a juror in this type of 5 

criminal case? 6 

 VENIREPERSON ANTOINE:  No, sir. 7 

 MR. POSTAWKO:  Very good, thank you. 8 

 Ms. Tucker? 9 

 VENIREPERSON TUCKER:  Seven years ago, 10 

over parking tickets, meters. 11 

 MR. POSTAWKO:  I'm not even going to 12 

follow up on those things. 13 

 Anyone else on this side of the room? 14 

 Mr. Steffen? 15 

 VENIREPERSON STEFFEN:  Yes.  Approximately 16 

seven years ago, I was arrested for leaving the 17 

scene of an accident which I didn't believe was 18 

an accident.  I bumped a neighbor's car in a 19 

parking spot. 20 

 MR. POSTAWKO:  Did you have to go to court 21 

over that charge? 22 

 VENIREPERSON STEFFEN:  I initially 23 

answered the charge, and the second time I 24 

handed it over to an attorney and they took 25 
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care of it. 1 

 MR. POSTAWKO:  Were you satisfied with how 2 

the case was ultimately handled? 3 

 VENIREPERSON STEFFEN:  No. 4 

 MR. POSTAWKO:  So I take it you don't feel 5 

-- were you treated fairly, do you think? 6 

 VENIREPERSON STEFFEN:  No, I think I was 7 

tried and convicted before I even had a chance 8 

to state my case. 9 

 MR. POSTAWKO:  And do you feel that since 10 

we're here talking about another individual 11 

who's accused of doing something, do you think 12 

that might affect your ability to be a juror in 13 

this particular case? 14 

 VENIREPERSON STEFFEN:  No, I don't think 15 

so. 16 

 MR. POSTAWKO:  Do you think you can set 17 

that aside and decide the case based on the 18 

evidence you hear here? 19 

 VENIREPERSON STEFFEN:  Yes. 20 

 MR. POSTAWKO:  Thank you. 21 

 And, Mr. Irving, what type of incident was 22 

that? 23 

 VENIREPERSON V.R. IRVING:  It was a 24 

marijuana charge in 1969, City of St. Louis. 25 
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 MR. POSTAWKO:  Did you have to end up 1 

going to court over it? 2 

 VENIREPERSON V.R. IRVING:  I went to court 3 

and did a year of probation. 4 

 MR. POSTAWKO:  Do you feel that you were 5 

treated fairly by the court system during the 6 

course of that case? 7 

 VENIREPERSON V.R. IRVING:  Yes. 8 

 MR. POSTAWKO:  And is there anything about 9 

that experience that might affect your ability 10 

to be a juror in a case such as this where 11 

somebody else is accused of doing a crime? 12 

 VENIREPERSON V.R. IRVING:  No. 13 

 MR. POSTAWKO:  Okay, not a problem? 14 

 VENIREPERSON V.R. IRVING:  No. 15 

 MR. POSTAWKO:  All right, thank you, sir. 16 

 VENIREPERSON V.R. IRVING:  That's not all. 17 

 MR. POSTAWKO:  That's not all?  Okay. 18 

 VENIREPERSON V.R. IRVING:  A few times, 19 

peace disturbance, like during the '70s, you 20 

know. 21 

 MR. POSTAWKO:  Okay. 22 

 VENIREPERSON V.R. IRVING:  And then once I 23 

was accused of a DUI in '86, and I thought it 24 

was sort of unfair about that deal, but I was 25 
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acquitted on that charge. 1 

 MR. POSTAWKO:  All right.  On that 2 

particular case, do you feel the fact that you 3 

were charged was unfair but you thought the 4 

final disposition was fair? 5 

 VENIREPERSON V.R. IRVING:  The final 6 

disposition was fair because of the acquittal.  7 

But the way the police handled that deal, you 8 

know, I didn't like that. 9 

 MR. POSTAWKO:  Well, based on that 10 

experience, do you feel that that might in any 11 

way affect your ability to sit and listen to 12 

the testimony of another case where somebody 13 

else is accused of committing crimes? 14 

 VENIREPERSON V.R. IRVING:  No. 15 

 MR. POSTAWKO:  You seem pretty strong on 16 

that position. 17 

 VENIREPERSON V.R. IRVING:  Yeah. 18 

 MR. POSTAWKO:  Okay, thank you, sir.  Is 19 

that it? 20 

 VENIREPERSON V.R. IRVING:  That's it, sir. 21 

 MR. POSTAWKO:  Okay, good. 22 

 Anybody else in this part of the room? 23 

 All right, what about over on this side of 24 

the room?  Anyone accused of a crime? 25 
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 In the back row, we have Ms. Johnson, 1 

Felicia Johnson. 2 

 VENIREPERSON F.L. JOHNSON:  Yes.  I would 3 

like to discuss that in private. 4 

 THE COURT:  Wait a minute.  We've just got 5 

a problem standing up. 6 

 VENIREPERSON F.L. JOHNSON:  I'm sorry.  I 7 

would like to discuss that in private if I can. 8 

 THE COURT:  I'll talk to her at a break, 9 

counsel. 10 

 MR. POSTAWKO:  Anyone else on this side of 11 

the room? 12 

 I see no additional hands. 13 

 I do want to, to kind of follow up on that 14 

just a little bit, is there anybody here that 15 

has a close friend or a relative that's ever 16 

been -- and I'm going to limit this as to just 17 

having been incarcerated, having been locked up 18 

or gone to prison for a particular crime.  19 

Anyone with a close friend or relative that 20 

would fall under that? 21 

 Ms. Gavin? 22 

 VENIREPERSON GAVIN:  Yes.  I have an uncle 23 

who was locked up for robbery. 24 

 MR. POSTAWKO:  And did you ever discuss 25 
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the nature of those charges with your uncle? 1 

 VENIREPERSON GAVIN:  No. 2 

 MR. POSTAWKO:  Did he end up doing time 3 

for that? 4 

 VENIREPERSON GAVIN:  Yes. 5 

 MR. POSTAWKO:  Based on what you've heard 6 

about the case, either from your uncle or from 7 

other family members, do you feel your uncle 8 

was treated fairly by the court system? 9 

 VENIREPERSON GAVIN:  No. 10 

 MR. POSTAWKO:  Do you feel that based on 11 

that, based on the fact you've got an uncle 12 

doing time -- and, why I'm asking this question 13 

is maybe some people might feel uncomfortable 14 

as a juror knowing that a possible consequence 15 

of a verdict in this case could result in 16 

somebody being locked up, and some people may 17 

not be comfortable with that -- do you feel 18 

that's a concern with you? 19 

 VENIREPERSON GAVIN:  No, I do not. 20 

 MR. POSTAWKO:  Okay.  And, let's see, I 21 

think there was another hand or so over here. 22 

 Ms. Davidson, who do you know? 23 

 VENIREPERSON DAVIDSON:  I have a couple 24 

that was locked up for weapons and drugs.  But 25 
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as far as discussing it and knowing what 1 

happened, yes, he's done time. 2 

 MR. POSTAWKO:  You never talked to your 3 

cousin about it? 4 

 VENIREPERSON DAVIDSON:  No. 5 

 MR. POSTAWKO:  He or she? 6 

 VENIREPERSON DAVIDSON:  He. 7 

 MR. POSTAWKO:  Is he still doing time? 8 

 VENIREPERSON DAVIDSON:  Yeah, out and gone 9 

again, yes. 10 

 MR. POSTAWKO:  But based on what you have 11 

heard, do you feel he was treated fairly or 12 

unfairly? 13 

 VENIREPERSON DAVIDSON:  Well, from what 14 

I've heard, I guess it would be fairly. 15 

 MR. POSTAWKO:  And is there anything about 16 

the fact you have a cousin who was locked up, 17 

who was incarcerated, that might in any way 18 

affect you as far as sitting as a juror in a 19 

case where somebody else is accused of doing a 20 

crime? 21 

 VENIREPERSON DAVIDSON:  No. 22 

 MR. POSTAWKO:  That wouldn't impact your 23 

ability, realizing that a possible consequence 24 

of a verdict in a case could result in 25 
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somebody's incarceration? 1 

 VENIREPERSON DAVIDSON:  Well, me, 2 

personally, myself, do not like to put that in 3 

my own hands.  But I don't think it would be a 4 

problem, but I'm not comfortable with doing it 5 

personally, myself, because it could be 6 

something that could be a mistake. 7 

 MR. POSTAWKO:  That's understandable, and 8 

that's the final question that I want to get 9 

at.  I understand you not being comfortable, 10 

but is it in any way going to prevent you? 11 

 VENIREPERSON DAVIDSON:  I should be able 12 

to look at the evidence and not have a problem 13 

with it. 14 

 MR. POSTAWKO:  All right, very good.  15 

Thank you. 16 

 Anyone else on this side of the room? 17 

 In the front room, Ms. Harris? 18 

 VENIREPERSON HARRIS:  Yes. 19 

 MR. POSTAWKO:  And what's the 20 

relationship? 21 

 VENIREPERSON HARRIS:  Son. 22 

 MR. POSTAWKO:  And what type of incident 23 

was that? 24 

 VENIREPERSON HARRIS:  For stealing. 25 
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 MR. POSTAWKO:  And was your son ever 1 

locked up over it? 2 

 VENIREPERSON HARRIS:  Yes. 3 

 MR. POSTAWKO:  Have you ever discussed the 4 

charges with your son? 5 

 VENIREPERSON HARRIS:  Yes. 6 

 MR. POSTAWKO:  Is he currently locked up? 7 

 VENIREPERSON HARRIS:  No. 8 

 MR. POSTAWKO:  Do you feel, during the 9 

course of his situation, that he was treated 10 

fairly or unfairly by the court system? 11 

 VENIREPERSON HARRIS:  Yes, he was. 12 

 MR. POSTAWKO:  He was? 13 

 VENIREPERSON HARRIS:  He was treated 14 

fairly. 15 

 MR. POSTAWKO:  All right.  And, obviously, 16 

it still has to be an unpleasant situation.  Do 17 

you think that would in any way affect your 18 

ability to be a juror in a case where somebody 19 

else is accused of committing a crime? 20 

 VENIREPERSON HARRIS:  No, it wasn't an 21 

unpleasant situation.  He was guilty, so he had 22 

to do the time for the crime he committed. 23 

 MR. POSTAWKO:  Very good, thank you. 24 

 Ms. Benjamin, did you have your hand up? 25 
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 VENIREPERSON BENJAMIN:  Yes, I did.  1 

Nephew. 2 

 MR. POSTAWKO:  And what was your nephew 3 

accused of? 4 

 VENIREPERSON BENJAMIN:  Murder. 5 

 MR. POSTAWKO:  And did or is your nephew 6 

serving time? 7 

 VENIREPERSON BENJAMIN:  He's serving time, 8 

yes. 9 

 MR. POSTAWKO:  Currently incarcerated? 10 

 VENIREPERSON BENJAMIN:  [Nodded.] 11 

 MR. POSTAWKO:  Is that a yes? 12 

 VENIREPERSON BENJAMIN:  I'm sorry, yes. 13 

 MR. POSTAWKO:  Have you ever talked to 14 

your nephew directly about the circumstances? 15 

 VENIREPERSON BENJAMIN:  No. 16 

 MR. POSTAWKO:  Based on anything you or 17 

other family members have discussed, do you 18 

feel that your nephew was treated fairly? 19 

 VENIREPERSON BENJAMIN:  Yes. 20 

 MR. POSTAWKO:  And is there anything about 21 

you having a nephew who is locked up that might 22 

in any way affect your ability to be a juror in 23 

a criminal case? 24 

 VENIREPERSON BENJAMIN:  No, sir. 25 
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 MR. POSTAWKO:  All right, thank you. 1 

 Anyone else over on this side? 2 

 All right, what about over on this side?  3 

Anyone who knows anyone who has been or is 4 

incarcerated? 5 

 That would be Ms. Ward?  And who is it 6 

that you know? 7 

 VENIREPERSON WARD:  I have an uncle that's 8 

doing life. 9 

 MR. POSTAWKO:  Life for? 10 

 VENIREPERSON WARD:  Murder. 11 

 MR. POSTAWKO:  Do you ever talk to your 12 

uncle about that case? 13 

 VENIREPERSON WARD:  Never met him. 14 

 MR. POSTAWKO:  Is there anything, as far 15 

as you know, that indicates your uncle was 16 

treated fairly or unfairly? 17 

 VENIREPERSON WARD:  I don't know.  And I 18 

have a daughter who was incarcerated. 19 

 MR. POSTAWKO:  What was that for? 20 

 VENIREPERSON WARD:  Car theft. 21 

 MR. POSTAWKO:  Is she currently locked up? 22 

 VENIREPERSON WARD:  No.  And I have a 23 

nephew that's also incarcerated. 24 

 MR. POSTAWKO:  What was that for? 25 
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 VENIREPERSON WARD:  I don't know quite 1 

what it was.  I never did get a chance to see 2 

him. 3 

 MR. POSTAWKO:  And based on all those 4 

experiences, do you feel that that would in any 5 

way affect you as far as being a juror in a 6 

case where somebody else is accused of doing a 7 

crime? 8 

 VENIREPERSON WARD:  No. 9 

 MR. POSTAWKO:  All right, thank you. 10 

 Ms. Hughes?  And who is it that you know? 11 

 VENIREPERSON HUGHES:  My son. 12 

 MR. POSTAWKO:  And what was he locked up 13 

for? 14 

 VENIREPERSON HUGHES:  It was for a felony. 15 

 MR. POSTAWKO:  Is he currently locked up? 16 

 VENIREPERSON HUGHES:  No, he isn't. 17 

 MR. POSTAWKO:  Did you ever talk to him 18 

about what got him -- 19 

 VENIREPERSON HUGHES:  Some.  Some of the 20 

things that got him there. 21 

 MR. POSTAWKO:  Do you feel he was treated 22 

fairly or unfairly by the court system? 23 

 VENIREPERSON HUGHES:  Yes.  Yes, I do.  24 

Fairly. 25 
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 MR. POSTAWKO:  Fairly, okay.  And do you 1 

think you would be able to sit as a juror in a 2 

case where somebody else is accused of 3 

committing a crime and keep an open mind about 4 

that? 5 

 VENIREPERSON HUGHES:  Sure. 6 

 MR. POSTAWKO:  Knowing the possible 7 

consequences would result in somebody else's 8 

incarceration? 9 

 VENIREPERSON HUGHES:  Yes, I would. 10 

 MR. POSTAWKO:  Very good, thank you. 11 

 Anybody else in that row? 12 

 I see no other hands. 13 

 Ms. Hongs? 14 

 VENIREPERSON HONGS:  Yes.  My uncle was 15 

incarcerated for arson. 16 

 MR. POSTAWKO:  Did you ever talk to your 17 

uncle about those circumstances? 18 

 VENIREPERSON HONGS:  No, I did not. 19 

 MR. POSTAWKO:  Is he currently locked up? 20 

 VENIREPERSON HONGS:  No. 21 

 MR. POSTAWKO:  Is there anything you know 22 

about his situation that indicates to you that 23 

he may have been treated unfairly by the court 24 

system? 25 
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 VENIREPERSON HONGS:  Not that I know of.  1 

I believe that he was treated fairly. 2 

 MR. POSTAWKO:  Is there anything about 3 

having had a relative who's been incarcerated 4 

that would cause you any difficulty being a 5 

juror in a case where someone else is accused 6 

of a crime? 7 

 VENIREPERSON HONGS:  No, it wouldn't. 8 

 MR. POSTAWKO:  Was there another hand in 9 

that row?  Mr. Blessing? 10 

 VENIREPERSON BLESSING:  Does a misdemeanor 11 

count?  My brother was put in jail at one time 12 

for three days.  With the FBI, everything 13 

counts.  I figured I'd throw it at you. 14 

 MR. POSTAWKO:  I appreciate you bringing 15 

it up.  Three days.  He was locked up on a 16 

misdemeanor? 17 

 VENIREPERSON BLESSING:  Yeah. 18 

 MR. POSTAWKO:  Let me just ask you, do you 19 

feel he was treated fairly or unfairly? 20 

 VENIREPERSON BLESSING:  I don't know the 21 

situation, if he really did it or not, but 22 

apparently he was. 23 

 MR. POSTAWKO:  Thank you. 24 

 Let's see, in the back row, Ms. Daniel? 25 
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 VENIREPERSON DANIEL:  Yes.  My friend's 1 

husband is awaiting sentencing. 2 

 THE COURT:  I can't hear you, ma'am. 3 

 VENIREPERSON DANIEL:  My friend's husband 4 

is awaiting sentencing in federal court in East 5 

St. Louis for election fraud. 6 

 MR. POSTAWKO:  I'm sorry, for what? 7 

 VENIREPERSON DANIEL:  Election fraud. 8 

 MR. POSTAWKO:  And have you ever talked to 9 

your friend or your friend's husband about that 10 

case? 11 

 VENIREPERSON DANIEL:  Yes, I have. 12 

 MR. POSTAWKO:  And based on what you know, 13 

do you believe he's being treated fairly or 14 

unfairly? 15 

 VENIREPERSON DANIEL:  I know that he feels 16 

that he's not being treated fairly, but I don't 17 

have enough information to make a decision on 18 

that. 19 

 MR. POSTAWKO:  Based on the information 20 

that you do have, is there anything about that 21 

that would cause you to have any problems being 22 

fair and impartial where somebody else is being 23 

accused of a crime? 24 

 VENIREPERSON DANIEL:  Not at all. 25 
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 MR. POSTAWKO:  Thank you. 1 

 Ms. Tucker? 2 

 VENIREPERSON TUCKER:  My dad for DWIs.  3 

He's not incarcerated anymore. 4 

 MR. POSTAWKO:  Is that going to present 5 

any problem for you here? 6 

 VENIREPERSON TUCKER:  No. 7 

 MR. POSTAWKO:  All right.  Anybody else in 8 

the back row?  Mr. Steffen? 9 

 VENIREPERSON STEFFEN:  Yeah.  I believe my 10 

sister was incarcerated for burglary at some 11 

time several years ago, but I never was able to 12 

know much about her. 13 

 MR. POSTAWKO:  So you don't know any of 14 

the details or anything? 15 

 VENIREPERSON STEFFEN:  No. 16 

 MR. POSTAWKO:  Is there anything about 17 

that that might impact your ability to be a 18 

juror in this particular case? 19 

 VENIREPERSON STEFFEN:  No. 20 

 MR. POSTAWKO:  Thank you. 21 

 Anybody else on this side? 22 

 Going over to this side of the room, Ms. 23 

Torrence? 24 

 VENIREPERSON TORRENCE:  Yes.  My stepson. 25 



 109 

 MR. POSTAWKO:  And what was your stepson 1 

locked up for? 2 

 VENIREPERSON TORRENCE:  Sexually molesting 3 

his sister and cousin, attempt to sell 4 

marijuana with possession, and violating 5 

parole. 6 

 MR. POSTAWKO:  And did you ever discuss 7 

any of these details with your stepson? 8 

 VENIREPERSON TORRENCE:  No. 9 

 MR. POSTAWKO:  What about other family 10 

members? 11 

 VENIREPERSON TORRENCE:  His father. 12 

 MR. POSTAWKO:  Is he currently locked up? 13 

 VENIREPERSON TORRENCE:  Yes. 14 

 MR. POSTAWKO:  Based on what you do know 15 

about him, do you think he was treated fairly 16 

by the court system? 17 

 VENIREPERSON TORRENCE:  Yes, I do. 18 

 MR. POSTAWKO:  Is there anything about 19 

this circumstance, especially since you're 20 

talking about the sexual charges involved, that 21 

might in any way affect your ability to be a 22 

fair and impartial juror in this case? 23 

 VENIREPERSON TORRENCE:  No, sir. 24 

 MR. POSTAWKO:  You'd make a decision based 25 
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on the evidence you hear in this case? 1 

 VENIREPERSON TORRENCE:  Yes. 2 

 MR. POSTAWKO:  Anyone else in the front 3 

row?  Ms. Irving? 4 

 VENIREPERSON B.A. IRVING:  I have two 5 

nephews that are incarcerated now.  I don't 6 

think it would have any bearing on my ability 7 

to judge this case. 8 

 MR. POSTAWKO:  Do you know what they're 9 

locked up for? 10 

 VENIREPERSON B.A. IRVING:  Yes, but I 11 

would mention it at sidebar. 12 

 MR. POSTAWKO:  Okay.  All right, anyone in 13 

the front row? 14 

 No one in the front row. 15 

 In the second row, we have Ms. Lancaster? 16 

 VENIREPERSON LANCASTER:  Yeah.  My brother 17 

was arrested.  He kicked in a door.  And an ex-18 

boyfriend is currently in jail for a rape and 19 

drug charge. 20 

 MR. POSTAWKO:  All right.  Have you ever 21 

talked to your ex-boyfriend about the charges 22 

that he's locked up for? 23 

 VENIREPERSON LANCASTER:  Oh, yeah. 24 

 MR. POSTAWKO:  And he's currently 25 
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incarcerated, you said? 1 

 VENIREPERSON LANCASTER:  Uh-huh, yes. 2 

 MR. POSTAWKO:  Is he awaiting trial?  Has 3 

he been convicted? 4 

 VENIREPERSON LANCASTER:  He's already been 5 

convicted.  This happened while we were broke 6 

up. 7 

 MR. POSTAWKO:  Now, do you have, based on 8 

your conversations, do you feel that either 9 

your brother or your ex-boyfriend were treated 10 

unfairly by the court system in their cases? 11 

 VENIREPERSON LANCASTER:  The ex-boyfriend 12 

didn't have a lawyer.  I guess he might have -- 13 

if he had had a lawyer, he would have done 14 

better, because he's the one that actually 15 

helped me through my rape.  So that's why it 16 

was kind of like a denial thing. 17 

 MR. POSTAWKO:  Okay.  Is there anything 18 

about his circumstance or his situation that 19 

you think might in any way affect your ability 20 

to sit as a juror in this type of case? 21 

 VENIREPERSON LANCASTER:  No. 22 

 MR. POSTAWKO:  Totally separate situation, 23 

totally separate case? 24 

 VENIREPERSON LANCASTER:  Right. 25 
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 MR. POSTAWKO:  And you think you can then 1 

decide this case not based on your ex-2 

boyfriend's situation but based on the evidence 3 

presented here? 4 

 VENIREPERSON LANCASTER:  Fine. 5 

 MR. POSTAWKO:  I just want to make sure.  6 

Do you have any preconceived ideas or any 7 

expectations of what should happen at this 8 

trial here based on your discussions with your 9 

boyfriend? 10 

 VENIREPERSON LANCASTER:  No. 11 

 MR. POSTAWKO:  So you can keep an open 12 

mind? 13 

 VENIREPERSON LANCASTER:  Yeah. 14 

 MR. POSTAWKO:  Okay.  Ms. Reckert? 15 

 VENIREPERSON RECKERT:  An ex-boyfriend who 16 

is the father of my children was incarcerated 17 

for assault and battery and armed criminal 18 

action. 19 

 MR. POSTAWKO:  Is he still incarcerated? 20 

 VENIREPERSON RECKERT:  Not any more. 21 

 MR. POSTAWKO:  Did you ever have a chance 22 

to talk to him about the circumstances that led 23 

to him being locked up? 24 

 VENIREPERSON RECKERT:  Yes. 25 
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 MR. POSTAWKO:  Based on what you know, do 1 

you feel he was treated fairly or unfairly by 2 

the courts? 3 

 VENIREPERSON RECKERT:  He was treated 4 

fairly. 5 

 MR. POSTAWKO:  And based on that 6 

experience, do you think that would in any way 7 

affect your ability to be a juror in this 8 

particular case? 9 

 VENIREPERSON RECKERT:  No problem. 10 

 MR. POSTAWKO:  Okay, great. 11 

 Ms. Thigpen? 12 

 VENIREPERSON THIGPEN:  I have a stepson 13 

who is currently incarcerated. 14 

 MR. POSTAWKO:  What is that for? 15 

 VENIREPERSON THIGPEN:  Robbery and 16 

numerous other charges. 17 

 MR. POSTAWKO:  And have you ever talked to 18 

your stepson about the circumstances? 19 

 VENIREPERSON THIGPEN:  Yes. 20 

 MR. POSTAWKO:  And, again, you know one of 21 

the charges here is a robbery charge.  Do you 22 

feel that your stepson was treated fairly or 23 

unfairly by the courts? 24 

 VENIREPERSON THIGPEN:  I feel like he was 25 
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treated unfairly due to the amount of time they 1 

gave him.  I think he got an excessive amount 2 

of time. 3 

 MR. POSTAWKO:  Okay.  So you're not -- you 4 

don't feel he was treated unfairly about 5 

getting convicted?  It was the sentence that 6 

caused you problems?  Or is it both? 7 

 VENIREPERSON THIGPEN:  Both. 8 

 MR. POSTAWKO:  Okay.  Is there anything 9 

about that experience, you know, knowing what 10 

you know about your stepson's situation, that 11 

might in any way affect your ability to be fair 12 

and impartial in this particular case? 13 

 VENIREPERSON THIGPEN:  No. 14 

 MR. POSTAWKO:  Again, even though you have 15 

had a bad experience there, you know it's a 16 

different situation? 17 

 VENIREPERSON THIGPEN:  Yes. 18 

 MR. POSTAWKO:  Thank you. 19 

 And Mr. Murphey? 20 

 VENIREPERSON MURPHEY:  I have a nephew 21 

that's been arrested.  He's got a case pending 22 

now out in the county for drugs and stealing. 23 

 MR. POSTAWKO:  And have you ever talked to 24 

your nephew about the circumstances around 25 
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those cases? 1 

 VENIREPERSON MURPHEY:  Yes. 2 

 MR. POSTAWKO:  And you said it's currently 3 

pending? 4 

 VENIREPERSON MURPHEY:  Yes.  I believe 5 

it's Jefferson County. 6 

 MR. POSTAWKO:  Is there anything about 7 

that situation that might in any way affect 8 

your ability to be fair and impartial in this 9 

case? 10 

 VENIREPERSON MURPHEY:  He did it and he's 11 

going to pay the price. 12 

 MR. POSTAWKO:  All right.  And anyone in 13 

the back row? 14 

 Yes, Mr. Moffett? 15 

 VENIREPERSON MOFFETT:  Yes.  I have a 16 

brother incarcerated and two cousins. 17 

 MR. POSTAWKO:  Okay.  Do you know what 18 

for? 19 

 VENIREPERSON MOFFETT:  Yes.  The brother 20 

was for theft, home robbery, assault.  One 21 

cousin, drug charges.  Second cousin, murder. 22 

 MR. POSTAWKO:  All right.  I'll just ask 23 

it as a group question.  Anything about their 24 

situations that would cause you any problem 25 
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being a juror in this case? 1 

 VENIREPERSON MOFFETT:  No. 2 

 MR. POSTAWKO:  Thank you. 3 

 Let me see, was there another hand?  Ms. 4 

Davis? 5 

 VENIREPERSON DAVIS:  My brother was 6 

incarcerated. 7 

 MR. POSTAWKO:  And what was that for? 8 

 VENIREPERSON DAVIS:  For stealing and drug 9 

addiction. 10 

 MR. POSTAWKO:  And is he currently 11 

incarcerated? 12 

 VENIREPERSON DAVIS:  No. 13 

 MR. POSTAWKO:  Have you ever talked to him 14 

about the circumstances surrounding his case? 15 

 VENIREPERSON DAVIS:  No. 16 

 MR. POSTAWKO:  Anything you do know makes 17 

you feel he was treated unfairly? 18 

 VENIREPERSON DAVIS:  No. 19 

 MR. POSTAWKO:  Is there anything about 20 

having had a brother who's been incarcerated on 21 

those type of charges that would cause you any 22 

problem being a juror in this case? 23 

 VENIREPERSON DAVIS:  No. 24 

 MR. POSTAWKO:  Thank you. 25 
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 Ms. Simmons, did you have your hand up? 1 

 VENIREPERSON SIMMONS:  I have an uncle 2 

who's currently being incarcerated for murder 3 

and attempted murder.  I've not spoken to him 4 

about the incidents.  He was treated fairly and 5 

it wouldn't affect me. 6 

 MR. POSTAWKO:  You've obviously been 7 

listening.  So there's nothing about that 8 

situation that would cause you any problems in 9 

this case? 10 

 VENIREPERSON SIMMONS:  No. 11 

 THE COURT:  Ladies and Gentlemen, we've 12 

arrived at the lunch period.  The lunch period 13 

is 12:30 till two.  Please take a moment to see 14 

where you're seated and who you're seated next 15 

to.  After the lunch period, you'll have to 16 

return back to the exact same positions where 17 

you're seated. 18 

 I need Mr. Calcaterra, Felicia Johnson, 19 

Ms. Brenda Irving, and Ms. Daniel, please 20 

remain seated. 21 

 [At this time, MAI-CR3d 300.04.1 was read 22 

to the venirepanel.]  23 

 THE COURT:  Ladies and Gentlemen, I take 24 

very seriously this admonition.  If anyone is 25 
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having any discussion with you with respect to 1 

any of the issues in this case, you have the 2 

obligation to let my deputy know and I will 3 

address it forthwith. 4 

 Ladies and Gentlemen, again, take a look 5 

at where you're seated, who you're seated next 6 

to.  You need to return back to the exact same 7 

position before two o'clock.  We'll start at 8 

exactly two P.M..  Thank you very much.  We'll 9 

see you at that time. 10 

 [At this time, the venirepanel left the 11 

courtroom; however, proceedings continued as 12 

follows:]  13 

 THE COURT:  Mr. Calcaterra, approach here 14 

please. 15 

 Counsel, approach please. 16 

 This is Juror 452, Lucas Calcaterra. 17 

 Sir, you indicated you wanted to speak to 18 

me concerning an arrest, is that correct? 19 

 VENIREPERSON CALCATERRA:  Yes, sir.  It 20 

was trespassing.  It was thrown out.  My father 21 

is a city detective in Central Patrol.  That's 22 

it. 23 

 THE COURT:  Any follow-up, Mr. Postawko? 24 

 MR. POSTAWKO:  Yes, Your Honor, just to 25 
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make sure. 1 

 I thought the name sounded familiar.  2 

That's your father you said? 3 

 VENIREPERSON CALCATERRA:  Yes. 4 

 MR. POSTAWKO:  And the fact that your 5 

father is a detective here in this the St. 6 

Louis City Police Department and he has been 7 

with the Police Department for a while? 8 

 VENIREPERSON CALCATERRA:  Seventeen years. 9 

 MR. POSTAWKO:  So, obviously, I assume 10 

you've talked to your dad about his job from 11 

time to time? 12 

 VENIREPERSON CALCATERRA:  Right, but 13 

nothing to affect my judgment on this case. 14 

 MR. POSTAWKO:  And that's where I wanted 15 

to go.  The fact your father is a St. Louis 16 

City Police Department detective -- 17 

 VENIREPERSON CALCATERRA:  That's why I 18 

told you I could set it aside. 19 

 MR. POSTAWKO:  We appreciate that.  Is 20 

there anything about that, he works on cases, 21 

he makes arrests on people? 22 

 VENIREPERSON CALCATERRA:  He doesn't 23 

discuss them. 24 

 MR. POSTAWKO:  I don't anticipate he's in 25 
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any way, shape, or form connected with this 1 

case.  Do you think there's anything about that 2 

experience you think might in any way affect 3 

you from being a juror in this case? 4 

 VENIREPERSON CALCATERRA:  No. 5 

 MR. POSTAWKO:  What about the trespass 6 

situation? 7 

 VENIREPERSON CALCATERRA:  We were at a 8 

park and they arrested us for trespassing.  9 

Community service was issued and that was it. 10 

 MR. POSTAWKO:  Probably a good, strong 11 

lecture from your dad, too? 12 

 VENIREPERSON CALCATERRA:  No. 13 

 MR. POSTAWKO:  Mr. Pickett, any follow-up? 14 

 MR. PICKETT:  I have no questions. 15 

 THE COURT:  We'll see you after lunch. 16 

 Ms. Daniel? 17 

 This is Juror Number 6, Hilary Daniel. 18 

 Ma'am, you started to cry when the 19 

question was asked concerning the graphic 20 

details that may exist in this particular case.  21 

Go ahead and see if you can answer those 22 

questions for me at this time. 23 

 VENIREPERSON DANIEL:  Well, Your Honor, 24 

when this gentleman asked, he asked if people 25 
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have been a victim, I believe, of sexual -- I 1 

did not answer the question because I have not 2 

been a victim of any sexual abuse.  But I have 3 

been the victim of violence by those in my 4 

family and others.  So hearing all these other 5 

people talk about how they were victims also 6 

just got me really upset that they had been 7 

through something similar to what I had been 8 

through. 9 

 THE COURT:  Mr. Postawko, any follow-up? 10 

 MR. POSTAWKO:  Based on your reaction, do 11 

you think you would be able to sit through a 12 

case of a major -- of this type of case? 13 

 VENIREPERSON DANIEL:  I wish I could 14 

because I feel it's my civic duty.  But, 15 

honestly, I think I would be a liability 16 

because I think I would get just too upset. 17 

 MR. POSTAWKO:  I have no further 18 

questions. 19 

 THE COURT:  Any follow-up? 20 

 MR. PICKETT:  I have no other questions. 21 

 THE COURT:  Thank you very much. 22 

 Ms. Irving? 23 

 This is Juror 142, Brenda Irving. 24 

 You were answering the question concerning 25 
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a relative being in prison and you wanted to 1 

approach, is that correct? 2 

 VENIREPERSON B.A. IRVING:  Yes.  I have a 3 

brother who did time for rape.  And I have a 4 

nephew who was involved in a drive-by shooting.  5 

He didn't do anything, but he was in the car, 6 

and he has life in prison just by being 7 

associated with that.  And then the other one 8 

was an armed criminal robbery. 9 

 THE COURT:  I didn't hear the last thing. 10 

 VENIREPERSON B.A. IRVING:  He's actually a 11 

cousin but he grew up as a nephew, and he was 12 

involved in an armed criminal robbery. 13 

 THE COURT:  Mr. Postawko, any follow-up? 14 

 MR. POSTAWKO:  Have you ever discussed 15 

directly with them, your brother, your nephew, 16 

your cousin -- 17 

 VENIREPERSON B.A. IRVING:  No.  18 

 THE COURT:  Wait a minute.  She has to 19 

take down your voice.  Wait until he's done. 20 

 MR. POSTAWKO:  So you've talked to them 21 

about the charges? 22 

 VENIREPERSON B.A. IRVING:  Yes. 23 

 MR. POSTAWKO:  Do you feel any of these 24 

individuals were treated unfairly by the court 25 
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system? 1 

 VENIREPERSON B.A. IRVING:  Not by the 2 

court system, I don't think. 3 

 MR. POSTAWKO:  I certainly understand it 4 

must be difficult to have close relatives who 5 

are serving time in the penitentiary.  I just 6 

want to make sure.  Your brother, is he 7 

currently serving? 8 

 VENIREPERSON B.A. IRVING:  No, he's out. 9 

 MR. POSTAWKO:  But your nephew is? 10 

 VENIREPERSON B.A. IRVING:  Right. 11 

 MR. POSTAWKO:  What about your cousin with 12 

the robbery? 13 

 VENIREPERSON B.A. IRVING:  They both got 14 

life sentences. 15 

 MR. POSTAWKO:  Would you be able to sit as 16 

a juror in a case and deliberate on a case 17 

knowing that a possible consequence could be 18 

that someone may end up in the penitentiary? 19 

 VENIREPERSON B.A. IRVING:  I would try to 20 

keep an open mind about things. 21 

 MR. POSTAWKO:  Is there anything about the 22 

situations you just described that might in any 23 

way play a part in your deliberations in this 24 

case? 25 
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 VENIREPERSON B.A. IRVING:  I try to be 1 

impartial, and each person is an individual.  2 

That's the only thing I can say.  I don't think 3 

I would have any problems. 4 

 MR. POSTAWKO:  Okay.  I have no further 5 

questions. 6 

 THE COURT:  Mr. Pickett? 7 

 MR. PICKETT:  Nothing, Your Honor. 8 

 THE COURT:  Thank you very much.  We'll 9 

see you after lunch. 10 

 Ms. Johnson? 11 

 This is Juror 647, Felicia Johnson. 12 

 You indicated that you wanted to speak to 13 

me concerning the arrest question, is that 14 

correct? 15 

 VENIREPERSON F.L. JOHNSON:  I guess it's 16 

the arrest question, but it's more like the 17 

accusation charges.  I was accused in '95 of 18 

sexually abusing my daughter by my ex-husband 19 

in a custody battle in a divorce.  As you 20 

stated before, this man is innocent until 21 

proven guilty.  I was told the same thing.  But 22 

the way I was treated is I was guilty until 23 

proven innocent.  The case went on for nine 24 

months for them to realize that I was actually 25 
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innocent of the charges.  I just -- I'm not 1 

really keen to the judicial system at all.  I'm 2 

not in a position to judge anybody.  And I keep 3 

hearing him say, with the information that I'm 4 

given, as far as the witnesses and based on the 5 

evidence, well, the way my beliefs are, you can 6 

have evidence, but there can be a lack of 7 

evidence that can cause a person to be accused 8 

wrongly as well. 9 

 THE COURT:  Mr. Postawko, any follow-up? 10 

 MR. POSTAWKO:  Bottom line, ma'am, do you 11 

think you can go and sit and listen to this 12 

case and make a decision in a fair and 13 

impartial manner?  Or do you think everything 14 

you've described here might affect your 15 

ability? 16 

 VENIREPERSON F.L. JOHNSON:  I believe it 17 

would affect my ability because, as you said, 18 

even the evidence, I had evidence that I didn't 19 

do it, and it went on for nine months.  It took 20 

nine months for my daughter to be away from me 21 

for them to realize that.  And I didn't have a 22 

jury.  I had witnesses and I couldn't use my 23 

witnesses.  So, like you said, I was supposed 24 

to have been innocent until proven guilty, and 25 
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I was treated as though I was guilty until 1 

proven innocent. 2 

 THE COURT:  Mr. Pickett, any follow-up? 3 

 MR. PICKETT:  Could you follow the judge's 4 

instructions regarding witnesses and evidence 5 

if the judge instructed you to listen to the 6 

evidence and make a determination?  Could you 7 

follow his instructions? 8 

 VENIREPERSON F.L. JOHNSON:  His 9 

directions, I can follow directions.  But it's 10 

like -- it's evidence that somebody has.  What 11 

about the evidence that's not presented, you 12 

know?  I try to be not one-sided, but it's like 13 

lack of evidence.  You can only present what 14 

you have. 15 

 MR. PICKETT:  Right. 16 

 VENIREPERSON F.L. JOHNSON:  If you don't 17 

have what somebody needs, then that can cause 18 

somebody to go to jail or to be free. 19 

 MR. PICKETT:  I don't have anything 20 

further. 21 

 THE COURT:  All right, see you after 22 

lunch. 23 

 VENIREPERSON F.L. JOHNSON:  Thank you. 24 

 THE COURT:  We're off the record. 25 
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 [At this time, a recess was taken.]  1 

oOo 2 

 [Subsequent to the recess, the following 3 

proceedings were conducted in the courtroom 4 

within the presence of the venirepanel:]  5 

 THE COURT:  Ladies and Gentlemen, welcome 6 

back.  Thank you very much for your service. 7 

 At this time, we will continue with the 8 

State's voir dire. 9 

 You may continue at this time. 10 

 MR. POSTAWKO:  Thank you, Your Honor. 11 

 Good afternoon, Ladies and Gentlemen.  I 12 

know you're thrilled to see me up here again.  13 

As I can tell, we already have a hand being 14 

raised, and that's by Mr. Moffett. 15 

 VENIREPERSON MOFFETT:  Sir, I forgot to 16 

tell you, I have a stepson incarcerated for 17 

murder. 18 

 MR. POSTAWKO:  That was a stepson? 19 

 VENIREPERSON MOFFETT:  Yes, sir. 20 

 MR. POSTAWKO:  Is he currently 21 

incarcerated? 22 

 VENIREPERSON MOFFETT:  Yes, sir. 23 

 MR. POSTAWKO:  For how long a sentence? 24 

 VENIREPERSON MOFFETT:  Twenty-six, twenty-25 
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seven years. 1 

 MR. POSTAWKO:  A long time? 2 

 VENIREPERSON MOFFETT:  Yes. 3 

 MR. POSTAWKO:  Have you ever talked to 4 

your stepson about the circumstances leading up 5 

to his incarceration? 6 

 VENIREPERSON MOFFETT:  No, sir. 7 

 MR. POSTAWKO:  Anything about his 8 

situation that makes you think he was treated 9 

unfairly by the court system? 10 

 VENIREPERSON MOFFETT:  Not really, because 11 

I don't know that much about it. 12 

 THE COURT:  I can't hear you, sir. 13 

 VENIREPERSON MOFFETT:  Not really, because 14 

I don't know that much about it. 15 

 MR. POSTAWKO:  The fact you have a stepson 16 

who is serving an extended prison sentence, do 17 

you think that could create any issues for you 18 

as far as being a juror where somebody else is 19 

now on trial? 20 

 VENIREPERSON MOFFETT:  No, sir. 21 

 MR. POSTAWKO:  I appreciate you bringing 22 

that to our attention.  If you think of things 23 

later, please let us know.  Thank you. 24 

 In fact, anyone have any follow-up from 25 
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any discussions we were having this morning? 1 

 Okay, I see no additional hands.  I think 2 

we are definitely still on track then. 3 

 I am going to go ahead and change gears a 4 

little bit.  The next area I am going to talk 5 

about has a little bit to do with some 6 

expectations people may or may not have 7 

concerning some of the evidence, the type 8 

things you're going to be dealing with. 9 

 As the prosecutor, I have to come before 10 

you and present what evidence I have available 11 

to you, and I'm attempting to prove certain 12 

things.  We're going to talk about this stuff.  13 

The Missouri legislature, the people in 14 

Jefferson City, they pass laws about what it is 15 

that make crimes in the State of Missouri.  16 

They tell me what it is I have to prove.  They 17 

don't tell me how I have to prove it.  And the 18 

reason for that is proof can take many 19 

different forms.  I have a few questions I want 20 

to ask you about this. 21 

 First and foremost, there can be many 22 

different types of evidence.  One type of 23 

evidence that's present in many trials is the 24 

testimony of witnesses from the witness stand.  25 
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I obviously just told you that is evidence, but 1 

one of the things I want to ask you now though 2 

is, sometimes people tell me, "Well, you just 3 

didn't have any evidence.  You had people that 4 

got on the witness stand, but you didn't have 5 

any real, concrete evidence."  I want to make 6 

sure that everyone here understands that the 7 

testimony of witnesses from the witness stand 8 

is evidence to be considered.  What you make of 9 

it is another issue, another question we'll get 10 

into.  But does everyone here understand that 11 

the testimony of witnesses from the witness 12 

stand is evidence?  Does everyone understand 13 

that? 14 

 THE COURT:  Mr. Foster, put that paper at 15 

your feet please. 16 

 Proceed, counsel. 17 

 MR. POSTAWKO:  Thank you.  Mr. Ebbesmeyer, 18 

is that clear?  Do you understand what I'm 19 

asking? 20 

 VENIREPERSON EBBESMEYER:  Yes. 21 

 MR. POSTAWKO:  Witnesses' testimony from 22 

the stand is evidence you can consider, right? 23 

 VENIREPERSON EBBESMEYER:  Right. 24 

 MR. POSTAWKO:  Anyone in the middle 25 
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section here have any questions about that or 1 

not understand that?  If so, raise your hand. 2 

 If you're not raising your hand, I take it 3 

everyone understands that testimony from the 4 

witness stand is evidence that can be 5 

considered. 6 

 On the left side, anyone have a problem 7 

with that?  Great. 8 

 One of the reasons I ask that is I always 9 

have a concern that while sometimes there may 10 

be other types of evidence, and there may be 11 

other types of witnesses that come into a case, 12 

really, we have situations where there's really 13 

only one person who can really tell us what 14 

took place.  Like I said, there might be other 15 

things that come into play, but there may just 16 

be one other person who was present who can say 17 

this is what happened.  The reason that 18 

concerns me is I'm worried sometimes people 19 

might say, "Heck, if that's all they have is 20 

just one witness that can tell us about what 21 

really took place there, that's just never 22 

going to be enough.  No matter what, I'm never 23 

going to be able to find someone guilty beyond 24 

a reasonable doubt based upon the testimony of 25 
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one witness."  Is there anybody here that feels 1 

that that would be, no matter how much they 2 

believe the witness, if all you have is the 3 

testimony of one witness, you could never be 4 

convinced beyond a reasonable doubt of an 5 

individual's guilt? 6 

 Anybody here in the jury box feel that 7 

way? 8 

 VENIREPERSON GAVIN:  Repeat the question 9 

please. 10 

 MR. POSTAWKO:  The question is, if there's 11 

a situation where you really, as far as what 12 

actually took place at the time and place of an 13 

incident that's charged is based really just on 14 

the testimony of one witness, is there anybody 15 

here that feels that, no matter how much they 16 

might believe that one witness, they could 17 

never be convinced beyond a reasonable doubt 18 

that an incident took place just based on the 19 

testimony of one witness? 20 

 THE COURT:  That was Ms. Gavin asking that 21 

question, is that correct? 22 

 MR. POSTAWKO:  That's correct. 23 

 THE COURT:  Identify the witness please. 24 

 MR. POSTAWKO:  Does everyone understand 25 
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that? 1 

 Ms. Pete, do you understand that question? 2 

 VENIREPERSON PETE:  Yes, I do. 3 

 MR. POSTAWKO:  Are you going to require of 4 

me to present more than one person to be 5 

present at an incident before you could ever in 6 

any way convict somebody beyond a reasonable 7 

doubt based upon the testimony of one witness? 8 

 VENIREPERSON PETE:  I find that a very 9 

difficult question to answer at this point. 10 

 THE COURT:  Counsel, rephrase your 11 

question please.  The only question is whether 12 

they can follow the law. 13 

 MR. POSTAWKO:  Let me ask you this:  Are 14 

you going to require more than one witness to 15 

testify in a case before you could ever 16 

consider believing that witness beyond a 17 

reasonable doubt? 18 

 VENIREPERSON PETE:  I don't think so, but 19 

that would be largely dependent on what that 20 

person had to say and how credible he was 21 

established to be. 22 

 MR. POSTAWKO:  And that's exactly -- I'm 23 

not saying, like I said earlier, what you make 24 

of the witness is another issue.  I just want 25 
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to make sure, and actually I kind of set forth 1 

the hypothetical that, let's say, you only have 2 

one witness that could tell you what happened 3 

in the incident and you believe that witness 4 

beyond a reasonable doubt.  My concern is, that 5 

situation is belief beyond a reasonable doubt 6 

but, because there's only one witness, that's 7 

just never going to be enough for me, and 8 

that's what I'm trying to find out. 9 

 VENIREPERSON PETE:  No, I don't think that 10 

would be the case.  I would think one witness 11 

could be ample. 12 

 MR. POSTAWKO:  Ms. Benjamin, just to make 13 

sure of a couple of people, do you understand 14 

that, too? 15 

 VENIREPERSON BENJAMIN:  I understand, yes. 16 

 MR. POSTAWKO:  Do you have any concerns 17 

about that?  Would you be able to consider that 18 

type of scenario? 19 

 VENIREPERSON BENJAMIN:  Yes.  I wouldn't 20 

like it, but -- 21 

 MR. POSTAWKO:  What do you mean you 22 

wouldn't like it? 23 

 VENIREPERSON BENJAMIN:  I'd rather have 24 

more witnesses than just one, but it would 25 
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depend on what they would say,  yes. 1 

 MR. POSTAWKO:  That's what I want to make 2 

sure.  Some situations, there may not be anyone 3 

else present.  Do you understand that? 4 

 VENIREPERSON BENJAMIN:  Yes, I do. 5 

 MR. POSTAWKO:  All right.  Anyone else on 6 

this side have any difficulties or concerns 7 

about that? 8 

 What about in the middle section?  Anyone 9 

feel they could just not ever find someone 10 

guilty of a crime based on the testimony of one 11 

witness, even if they believed that witness 12 

beyond a reasonable doubt?  Anyone feel that 13 

way? 14 

 Okay, I see no hands. 15 

 What about the left-hand side? 16 

 All right.  Of course, along those lines, 17 

and this is kind of a follow-up to what Ms. 18 

Pete was asking, of course one of the jobs that 19 

a jury is going to have of any witness who 20 

comes in and testifies is the job of assessing 21 

the credibility of that witness.  In other 22 

words, making a determination based on what you 23 

see and hear in the courtroom, do you believe 24 

that witness is telling the truth, do you 25 
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believe that witness is lying, or do you 1 

believe that witness is mistaken, and if 2 

they're mistaken how at all does that affect 3 

this case.  Now, some people are not very 4 

comfortable being put in a situation where they 5 

have to assess another person's credibility, 6 

another person's believability.  Is there 7 

anyone here think they would not be able to do 8 

that kind of job? 9 

 Is that kind of where you were kind of 10 

going, Ms. Pete? 11 

 VENIREPERSON PETE:  Yes. 12 

 MR. POSTAWKO:  You think you could do that 13 

job, sit and assess the credibility of people 14 

who come into court and testify? 15 

 VENIREPERSON PETE:  I believe I could.  I 16 

would appreciate some indication of who this 17 

person was.  I mean -- 18 

 MR. POSTAWKO:  Obviously, that's my job to 19 

present to you what evidence I have and 20 

hopefully present to you the information the 21 

jury is going to need to make that assessment. 22 

 VENIREPERSON PETE:  With that background, 23 

I think I would be comfortable with that. 24 

 MR. POSTAWKO:  What about anyone else over 25 
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here?  Anyone have any concerns about being put 1 

in the position about having to assess the 2 

credibility of a witness? 3 

 Mr. Calcaterra, do you feel like you're 4 

comfortable with that? 5 

 VENIREPERSON CALCATERRA:  Sure. 6 

 MR. POSTAWKO:  Anyone else?  How about on 7 

this side of the room?  Ms. Groetsch? 8 

 VENIREPERSON GROETSCH:  I thought about 9 

that before I came into the jury duty, and I 10 

have some concerns. 11 

 MR. POSTAWKO:  That's fine.  What are your 12 

concerns? 13 

 VENIREPERSON GROETSCH:  Just whether I 14 

would be able to determine if someone was 15 

credible. 16 

 MR. POSTAWKO:  Okay.  Do you ever have 17 

situations in your daily life where you have to 18 

decide if anyone you're dealing with is telling 19 

you the truth or not?  Do you ever have to try 20 

to make that assessment? 21 

 VENIREPERSON GROETSCH:  Yeah. 22 

 MR. POSTAWKO:  Do you feel you're able to 23 

do that? 24 

 VENIREPERSON GROETSCH:  Yes. 25 
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 MR. POSTAWKO:  You may not be comfortable 1 

doing it, but do you feel you're able to? 2 

 VENIREPERSON GROETSCH:  Yes. 3 

 MR. POSTAWKO:  If you're chosen to be one 4 

of the jurors that sits on this case -- again, 5 

I understand it's difficult; maybe that's one 6 

of the things we'll have to talk about, like 7 

Ms. Pete brought up.  Do you think you'd be 8 

able to do that type of job, at least go up to 9 

the jury room, deliberate, discuss what you 10 

thought or your concerns or lack of concerns 11 

you might have about a witness? 12 

 VENIREPERSON GROETSCH:  Yes. 13 

 MR. POSTAWKO:  And, ultimately, if you 14 

were to believe the testimony of a witness or 15 

witnesses beyond a reasonable doubt, would you 16 

be able to return a verdict of guilty for 17 

however many counts you feel were proven beyond 18 

a reasonable doubt? 19 

 VENIREPERSON GROETSCH:  Yes. 20 

 MR. POSTAWKO:  All right.  So I want to 21 

make sure I've addressed your concern then.  Do 22 

you feel that you would be able to do that job, 23 

assess the credibility of witnesses? 24 

 VENIREPERSON GROETSCH:  I think so. 25 
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 MR. POSTAWKO:  Okay, thanks. 1 

 Anyone else over on this side of the room 2 

have any follow-up concerns? 3 

 Let me just make sure.  Mr. Meisemann, I 4 

don't think I've really talked -- 5 

 VENIREPERSON MEISEMANN:  Correct. 6 

 MR. POSTAWKO:  Do you understand what I've 7 

been asking there?  Are you comfortable with 8 

that? 9 

 VENIREPERSON MEISEMANN:  Yes, no problem. 10 

 MR. POSTAWKO:  Thank you. 11 

 Anyone else on this side have any 12 

concerns? 13 

 What about on the left-hand side?   14 

 In the back row, Ms. Johnson? 15 

 VENIREPERSON F.L. JOHNSON:  Yes. 16 

 MR. POSTAWKO:  What concerns do you have? 17 

 VENIREPERSON F.L. JOHNSON:  A person's 18 

credibility.  Usually when I object to somebody 19 

based on who they are, it's because I know 20 

them, not based on what somebody else tells me 21 

about them.  So me trying to decide about 22 

somebody based on what I'm told and not what I 23 

know is kind of hard to do. 24 

 MR. POSTAWKO:  So you think -- are you 25 
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saying you just don't think you'd be able to do 1 

it because of that fact? 2 

 VENIREPERSON F.L. JOHNSON:  Yeah. 3 

 MR. POSTAWKO:  All right, thank you. 4 

 Anyone else have a concern? 5 

 Kind of a related issue to this is that 6 

there are some people who, for various beliefs, 7 

either various religious beliefs, moral 8 

beliefs, or otherwise, personal beliefs, just 9 

do not feel they can sit in judgment of 10 

another.  And by sitting on a jury and deciding 11 

guilty or not guilty, they are sitting in 12 

judgment of another.  Is there anyone who feels 13 

they could not sit in judgment, listen to the 14 

evidence, evaluate the evidence, deliberate on 15 

it, and return a verdict of either guilty or 16 

not guilty in this case?  Anyone feel they 17 

could not do that for any reason?   18 

 Anyone on this side?  In the back row, Ms. 19 

Davidson? 20 

 VENIREPERSON DAVIDSON:  It's basically, 21 

like I said earlier, personal.  It's just 22 

different circumstances that it could just be a 23 

mistake or, like you said, credibility.  They 24 

could be nervous and say different things and 25 
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mess up, and I could do the wrong thing just 1 

because they was nervous and messed up, like I 2 

am now talking.  It's just a point.  I don't 3 

think I could do it. 4 

 MR. POSTAWKO:  You don't feel you could 5 

sit -- you're actually kind of bringing up one 6 

good point.  You realize that everyone is going 7 

to react a little differently in their own 8 

personal way when they're on the witness stand? 9 

 VENIREPERSON DAVIDSON:  Exactly, and 10 

that's my point.  They could react one way and 11 

I'm taking it a whole different way.  And they 12 

could be nervous and I could think they're 13 

lying, or whatever the case may be.  It's just 14 

something me, myself, personally know.  I'm 15 

very sensitive, quiet, nervous and shy myself.  16 

Now, you see, I'm starting to get my words out 17 

and it could be the same with that person, and 18 

I'm just not comfortable with it. 19 

 MR. POSTAWKO:  And so depending on the 20 

subject matter, it could be more difficult or 21 

less difficult to talk about? 22 

 VENIREPERSON DAVIDSON:  Yes. 23 

 MR. POSTAWKO:  Obviously, you feel that 24 

because of that, that would make you unable to 25 
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do the job of assessing witness credibility as 1 

they're testifying from the witness stand? 2 

 VENIREPERSON DAVIDSON:  Probably so. 3 

 MR. POSTAWKO:  Okay, thank you, ma'am. 4 

 And is there anybody else who has a 5 

similar feeling as Ms. Johnson or, again, does 6 

not feel that they could sit in judgment of 7 

another individual?  Anyone, for their reason, 8 

anyone in the middle part? 9 

 What about on the left-hand side? 10 

 And, again, Ms. Johnson, Felicia Johnson, 11 

is that similar to what you were telling us 12 

about earlier? 13 

 VENIREPERSON F.L. JOHNSON:  Yes.  I agree 14 

with what she's saying.  I don't feel 15 

comfortable with it. 16 

 THE COURT:  That's sufficient, counsel. 17 

 MR. POSTAWKO:  Thank you, ma'am.  I 18 

appreciate you bringing that up. 19 

 Now, one other question in the area of the 20 

types of evidence we have here.  This kind of, 21 

I guess, gets into my "CSI" concern.  And, 22 

again, like I told you, the State legislature 23 

tells me what I have to prove; they don't tell 24 

me how I have to prove it.  Again, every case 25 
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can have it's own unique set of facts and 1 

circumstances, but sometimes I do hear from 2 

people that, you know, in this day and age, if 3 

you have a case, a pretty good type of case, I 4 

expect I'm going to see DNA or I expect I'm 5 

going to see fingerprints.  And as good as some 6 

of these shows are, sometimes they're realistic 7 

and sometimes they're not.  And sometimes the 8 

things you see on "CSI," or "Law and Order," or 9 

whatever these shows are, they may or may not 10 

be available or realistic.   11 

 Is there anybody here that, because of the 12 

type of charges we have here, forcible 13 

sodomies, robberies, burglaries, things like 14 

that, is there anyone here that has a 15 

preconceived expectation of what type of 16 

evidence I will need to be presenting to you?  17 

And I hope that makes sense.  Does anyone here 18 

not understand exactly what I'm asking? 19 

 Everyone on this side feel comfortable?  20 

Anyone have any sort of preconceived 21 

expectation of what kind of evidence you're 22 

going to require of me?  Are you going to say, 23 

"Look, I don't care what the evidence is, I 24 

don't care how believable the evidence is, I'm 25 
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never going to find somebody guilty beyond a 1 

reasonable doubt unless you present DNA," just 2 

to use that as an example?  Does everyone feel 3 

that way?  Can you at least consider and keep 4 

an open mind even though some particular type 5 

of evidence you're thinking about may not be 6 

available?  Everyone understand that?  If 7 

you're confused, raise your hand. 8 

 Everyone can keep an open mind and take 9 

all the evidence into account? 10 

 What about in the middle section.  11 

Everyone understand what I'm trying to ask?  12 

Everyone feel they can keep an open mind and 13 

look at whatever type of evidence is presented 14 

and is available? 15 

 Mr. Mayer, you look to be following and 16 

understood.  Do you understand what I'm asking 17 

there about types of evidence? 18 

 VENIREPERSON MAYER:  I understand. 19 

 MR. POSTAWKO:  Do you have any sort of 20 

preconceived expectation of what type of 21 

evidence I will have to present to you in order 22 

for you to even consider the evidence in this 23 

case? 24 

 VENIREPERSON MAYER:  No. 25 
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 MR. POSTAWKO:  So you can keep an open 1 

mind? 2 

 VENIREPERSON MAYER:  Sure can. 3 

 MR. POSTAWKO:  Thank you, sir. 4 

 The same with you, Mr. Shelton.  Do you 5 

understand what I was asking? 6 

 VENIREPERSON SHELTON:  Yes, I understand. 7 

 MR. POSTAWKO:  Do you have any 8 

preconceived expectations of what you expect I 9 

will have to bring you under these type of 10 

charges here? 11 

 VENIREPERSON SHELTON:  No. 12 

 MR. POSTAWKO:  Again, can you keep an open 13 

mind with the evidence and decide this case 14 

based on the evidence presented during the 15 

course of the case? 16 

 VENIREPERSON SHELTON:  Yes. 17 

 MR. POSTAWKO:  Great, thank you. 18 

 Anyone else on this side of the room have 19 

any concerns or problems? 20 

 What about on the left-hand side? 21 

 Okay, very good.  I hope that means I'm 22 

clear enough on what I'm trying to ask you, so 23 

I appreciate it. 24 

 The next area I want to get into is just a 25 
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few things, a few points that I want to make 1 

sure everyone is clear on.  In fact, this is 2 

kind of where we started off today.  Some of 3 

the things that were told to you guys.  Does 4 

everyone understand in this country there's 5 

something that's called a presumption of 6 

innocence?  If anyone doesn't understand that, 7 

raise your hand. 8 

 Pretty good.  That's usually not a 9 

difficult area to get into.  I see no hands, so 10 

I take it everyone here understands that. 11 

 As a result of that, there's what's called 12 

the burden of proof.  In criminal cases, the 13 

State, in this case me, the prosecutor, has the 14 

burden of proving somebody guilty, and that's a 15 

burden I readily accept.  I don't think that's 16 

a problem at all.  Anyone disagree with that 17 

burden, think it's unfair that I should have 18 

that burden as prosecutor?  Anyone here 19 

disagree? 20 

 No hands.  I see no hands.  I take it 21 

nobody disagrees. 22 

 And that burden I have is to present 23 

whatever evidence is available in an attempt to 24 

reach the burden of proof beyond a reasonable 25 
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doubt.  I know we're limited in the amount of 1 

information we have at this point in time, but 2 

is there anybody here that thinks that's not 3 

fair, that proof beyond a reasonable doubt is 4 

an unfair burden, that it's too high, or maybe 5 

it's not high enough?  Is there anyone here 6 

that disagrees with that level of burden of 7 

proof?  Anyone? 8 

 Good.  Just checking on these.  I want to 9 

make sure that we've got these covered. 10 

 As I told you, also, while I have the 11 

burden of bringing in the evidence that's 12 

available, the judge is responsible for 13 

instructing you on what the law is.  Again, 14 

kind of going back to the TV shows I was 15 

talking about, that's where a lot of people 16 

have their exposure to these kind of things.  17 

The judge will read to you what the law is, and 18 

it might be different than what you think it 19 

is.  It might be different than what you saw on 20 

a TV show.  It might be different from what you 21 

read about in a newspaper or somewhere else 22 

about a particular case.  But as jurors, you 23 

are bound to follow the law as the judge 24 

instructs you, and that's why, as I said, that 25 
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we've been asking you all along will everyone 1 

here be able to follow the instructions. 2 

 I realize the next question I have is kind 3 

of asking you to agree with the rules of the 4 

game before I tell you what they are, because I 5 

can't tell you exactly what the instructions 6 

are going to be at this time.  That's going to 7 

be up to the judge to decide later.  But is 8 

there anybody here that thinks they will not be 9 

able to follow the instructions that the judge 10 

gives you even if you disagree with the 11 

instructions?  Anyone here feels that they 12 

could not follow the instructions if they 13 

disagree with them personally? 14 

 All right, I see no hands.  I take it 15 

everyone here feels they could do that. 16 

 Well, I've got news for you.  I've got one 17 

more question and that's it, and I know you're 18 

happy that's it.  And it's that final catch-19 

all.  And basically my final question is:  Is 20 

there anybody here that can think of any 21 

reason, either a reason I've brought up, a 22 

reason I haven't brought up, just something 23 

going on in your life?  Is there anyone here 24 

who feels you're not going to be able to sit as 25 
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a juror in this case and keep a fair and 1 

impartial mind open in this case and evaluate 2 

the evidence based upon the evidence presented 3 

during the course of this trial?  Anybody think 4 

of any other reason?  This is really the time 5 

we need to know this.  If you were planning on 6 

leaving here tonight and getting on a plane to 7 

go on your Caribbean vacation and you're just 8 

assuming you're not going to be picked as a 9 

juror, assume you're going to be picked.  If 10 

there's anything we need to know that's going 11 

to be a distraction in your life or provide any 12 

problems or difficulties that we haven't 13 

already discussed, we really need to know them 14 

now.  If there's anything else we need to know 15 

about serving on this jury.  Anyone else who 16 

has any issues? 17 

 Ms. Bianchi? 18 

 VENIREPERSON BIANCHI:  Just how long it's 19 

going to be. 20 

 MR. POSTAWKO:  It's our expectation this 21 

will probably be over with on Wednesday.  I 22 

don't think anyone -- we're not going to short-23 

change anything and we're not on a particular 24 

time schedule.  But based on Mr. Pickett's and 25 
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the judge's and my experience, we discussed 1 

this and we believe this will probably be 2 

concluded on Wednesday. 3 

 And another thing, in case anyone is 4 

worried, this is not the kind of case where the 5 

jury is sequestered or locked up or anything.  6 

You'll be going home at the end of the night. 7 

 Does that address any concerns you might 8 

have? 9 

 VENIREPERSON BIANCHI:  Yeah.  I would have 10 

to know.  I have to make other arrangements at 11 

home. 12 

 MR. POSTAWKO:  Okay.  Is there any sort of 13 

problem or distraction that's created by what's 14 

going on at home if you're chosen to sit on 15 

this case, provided we get done by Wednesday? 16 

 VENIREPERSON BIANCHI:  Not if we get done 17 

by Wednesday. 18 

 MR. POSTAWKO:  I just want to make sure. 19 

 Anyone else have any concerns they want to 20 

address? 21 

 Yes, Mr. Foster? 22 

 VENIREPERSON FOSTER:  I would like a 23 

sidebar please. 24 

 THE COURT:  I'll speak to you at the 25 



 151 

break, sir. 1 

 VENIREPERSON FOSTER:  Thank you. 2 

 MR. POSTAWKO:  Anyone else in the back in 3 

the jury box? 4 

 What about sitting over here?  Anything 5 

else you need to bring to our attention? 6 

 Yes, Mr. Antoine? 7 

 VENIREPERSON ANTOINE:  Yes, sir.  I woke 8 

up this morning with a hundred and one 9 

temperature and I'm possibly going to be going 10 

to the doctor after we leave here today.  I 11 

don't know exactly what would happen from that, 12 

but I'm doing my best to keep all my fluids in 13 

me. 14 

 MR. POSTAWKO:  And I appreciate that.  I 15 

thought I felt bad, and I've got nothing to 16 

complain about. 17 

 THE COURT:  Let's move on, counsel. 18 

 MR. POSTAWKO:  Have you been able to 19 

follow things?  Has it been a distraction? 20 

 VENIREPERSON ANTOINE:  No, it isn't.  I've 21 

been able to follow everything you've said. 22 

 MR. POSTAWKO:  Obviously, your health is a 23 

concern.  If you go to the doctor, please let 24 

us know and we can address that. 25 
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 Anyone else over here? 1 

 And what about the left-hand side?  2 

Anything else you need us to know about? 3 

 Okay, in the front row, once again, Ms. 4 

Taylor? 5 

 VENIREPERSON TAYLOR:  I process criminal 6 

background checks, so I get a lot of criminal 7 

background requests and things like that.  And 8 

I get a lot of records back.  And I'm wondering 9 

if maybe I know what kind of sentences can be 10 

imposed for these kind of charges. 11 

 MR. POSTAWKO:  I appreciate that.  Who do 12 

you work for? 13 

 VENIREPERSON TAYLOR:  It's a management 14 

company in Sunset Hills. 15 

 MR. POSTAWKO:  As a result of that, one of 16 

your duties is to process, to handle background 17 

checks and get that information? 18 

 VENIREPERSON TAYLOR:  Yeah. 19 

 MR. POSTAWKO:  Again, the jurors in this 20 

case are responsible for making a decision 21 

based on the evidence presented and following 22 

the court's instructions.  Do you feel that 23 

either of those are going to be affected by the 24 

knowledge you have as far as what types of 25 
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punishments? 1 

 VENIREPERSON TAYLOR:  Possibly.  That's 2 

why I brought it up. 3 

 MR. POSTAWKO:  That's really the only 4 

question you can answer.  Do you think it will 5 

affect you? 6 

 VENIREPERSON TAYLOR:  Yes. 7 

 MR. POSTAWKO:  And do you think that would 8 

come into play in your considerations if you 9 

were a juror and had to go back and deliberate 10 

on the various counts we have here?  Do you 11 

think that might come into consideration? 12 

 VENIREPERSON TAYLOR:  Yes, just because I 13 

know what the sentences are and stuff like 14 

that. 15 

 MR. POSTAWKO:  And that's exactly why I 16 

asked the question.  I appreciate you bringing 17 

that up. 18 

 Anyone else? 19 

 I see no other hands. 20 

 Ladies and Gentlemen, thank you very much 21 

for your time and attention in this matter. 22 

 Your Honor. 23 

 THE COURT:  Thank you very much. 24 

 Ladies and Gentlemen, that concludes the 25 
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general voir dire of the State of Missouri. 1 

 If you'd like to stand up and stretch your 2 

legs at this time, please feel free to do so. 3 

 Mr. Pickett, you may get set up. 4 

 [Pause.] 5 

 THE COURT:  Ladies and Gentlemen, at this 6 

time, we're going to proceed with the voir dire 7 

of defendant.  On behalf of the defendant is 8 

Mr. Christopher Pickett. 9 

 You may proceed at this time, counsel. 10 

 MR. PICKETT:  Thank you, Judge. 11 

 As the judge said, my name is Chris 12 

Pickett.  I'm representing Anthony Carroll in 13 

this case.  The State just went over a lot of 14 

stuff, and I'm not going over anywhere near 15 

that amount, so we don't have to worry about 16 

being here for another four hours.  That's not 17 

going to happen.  There's a few things I need 18 

to cover and few things to follow up on, but 19 

that's all.  I want to allay those concerns 20 

right away. 21 

 Also, I apologize for my voice, and the 22 

fact I probably will cough.  I have a cold, as 23 

Mr. Postawko mentioned.  I'm doing the best I 24 

can to deal with it.  I've been sucking on 25 
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Halls all morning.  Just know if I have to 1 

cough, I'm dealing with this cold. 2 

 I want to get started.  I'm talking about 3 

the burden of proof.  When Mr. Postawko 4 

mentioned it, and he mentioned it in terms of 5 

what the State has, the State has to prove 6 

beyond a reasonable doubt, the State against 7 

Mr. Carroll.  Does everyone understand -- and 8 

I'm going to start over here -- that means I 9 

don't have to do anything?  I can theoretically 10 

sit there and do a crossword puzzle, but if Mr. 11 

Postawko doesn't prove his case, then the 12 

verdict will be not guilty?  Does anyone 13 

disagree with that?  Does everyone understand 14 

if he doesn't do it, regardless of what I do, 15 

that the verdict is not guilty?  Does everyone 16 

understand that?  Does anyone have a problem 17 

with the fact that I don't have to do anything?  18 

Does anyone think that's just not right, if I 19 

don't do anything, even if he doesn't prove his 20 

case, that Mr. Carroll would not be guilty?  21 

Anybody upset because I didn't do anything? 22 

 Mr. Calcaterra, I thought I saw you 23 

nodding your head? 24 

 VENIREPERSON CALCATERRA:  Oh, no.  No, 25 
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sir. 1 

 MR. PICKETT:  Since I picked on you, I 2 

apologize for that.  But do you understand I 3 

don't have to do anything? 4 

 VENIREPERSON CALCATERRA:  Yes, sir. 5 

 MR. PICKETT:  Would that cause a problem 6 

for you? 7 

 VENIREPERSON CALCATERRA:  No. 8 

 MR. PICKETT:  Would you be okay? 9 

 VENIREPERSON CALCATERRA:  Yes. 10 

 MR. PICKETT:  So if Mr. Postawko wasn't 11 

able to prove it beyond a reasonable doubt 12 

whether I'd done anything or not, you would 13 

still find him not guilty? 14 

 VENIREPERSON CALCATERRA:  It would have to 15 

be with the evidence that was given.  I would 16 

have to make a personal decision myself.  17 

 MR. PICKETT:  I understand that you would 18 

evaluate all the evidence. 19 

 VENIREPERSON CALCATERRA:  Right. 20 

 MR. PICKETT:  And if you thought he met 21 

the standard, it would be guilty; and if you 22 

didn't think he met the standard, it would be 23 

not guilty? 24 

 VENIREPERSON CALCATERRA:  Yes, sir. 25 
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 MR. PICKETT:  Thank you. 1 

 Over on this side, just kind of the same 2 

question.  Does everyone understand I don't 3 

have to do anything, that I can sit there, I 4 

can read a book, and if the case isn't proved 5 

beyond a reasonable doubt, does everyone 6 

understand the verdict would be not guilty?  Is 7 

that understandable to everybody? 8 

 Good, I don't see any hands. 9 

 And over here on my left, does everyone 10 

also understand that I don't have to do 11 

anything at all? 12 

 Kind of along those same lines, Mr. 13 

Carroll doesn't have to testify.  In this 14 

country, we have a right not to testify.  Does 15 

anyone -- and I'll start over here in the jury 16 

box again, kind of the order that we're moving, 17 

anyone have a problem if Mr. Carroll did not 18 

testify, would they have a problem if he didn't 19 

say anything, or assume he is guilty because he 20 

didn't say anything here in court?  Would 21 

anyone take that position? 22 

 I don't see any hands, so everyone 23 

understands whether he testifies or not, you 24 

have to look at the evidence that's presented.  25 
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You can't use that against him in any way.  1 

Very good, I see no hands. 2 

 The same question for you guys.  Everyone 3 

understand that Mr. Carroll doesn't have to say 4 

a word, that you can sit there and we can 5 

listen to everything that comes out but he 6 

doesn't have to testify in any way?  Is there 7 

anyone that would have a problem with that? 8 

 Mr. Shelton? 9 

 VENIREPERSON SHELTON:  No. 10 

 MR. PICKETT:  Could you stand up please?  11 

I don't want the judge to get angry with either 12 

one of us. 13 

 You understand he doesn't have to testify? 14 

 VENIREPERSON SHELTON:  I understand. 15 

 MR. PICKETT:  You understand that under 16 

the Constitution of the United States it can't 17 

be used against him? 18 

 VENIREPERSON SHELTON:  Right. 19 

 MR. PICKETT:  If he didn't testify, you 20 

wouldn't hold that against him if you were on 21 

this jury? 22 

 VENIREPERSON SHELTON:  No. 23 

 MR. PICKETT:  You would just evaluate the 24 

evidence that's presented and make a decision 25 
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based on that? 1 

 VENIREPERSON SHELTON:  Right. 2 

 MR. PICKETT:  Thank you, sir. 3 

 Everyone over here also understand that? 4 

 Mr. Moffett? 5 

 VENIREPERSON MOFFETT:  Yes, sir. 6 

 MR. PICKETT:  You understand that Mr. 7 

Carroll doesn't have to testify? 8 

 VENIREPERSON MOFFETT:  Yes, sir. 9 

 MR. PICKETT:  And you would have no 10 

problem finding either way -- we're not asking 11 

you to find guilty or not guilty, but to find 12 

either way based on the evidence presented? 13 

 VENIREPERSON MOFFETT:  No. 14 

 MR. PICKETT:  You think you could do that 15 

or not?  And I know Mr. Postawko talked about 16 

some stuff earlier. 17 

 VENIREPERSON MOFFETT:  I could, but -- 18 

 THE COURT:  I didn't hear you, sir. 19 

 VENIREPERSON MOFFETT:  I could, but I was 20 

hoping he would testify on his own behalf. 21 

 MR. PICKETT:  So you assume -- I shouldn't 22 

say assume, but you think if he didn't testify, 23 

you might have a problem with that? 24 

 VENIREPERSON MOFFETT:  [Inaudible] -- he 25 
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jeopardizes himself by not testifying. 1 

 MR. PICKETT:  Okay.  Does anyone else 2 

agree with Mr. Moffett?  Anyone agree with him?  3 

That's why we're here.  As Mr. Postawko said, 4 

there are no right or wrong answers, we just 5 

want to know what people think because we want 6 

to make sure Anthony gets a fair trial.  We 7 

want to make sure that we get twelve people up 8 

here that, even though they have experiences, 9 

they have the least bias as possible, because 10 

we want to make sure he gets the fairest trial 11 

as possible.  That goes for the State as well.  12 

Both parties get a fair trial.  We want people 13 

up there to evaluate the evidence fairly and 14 

impartially and make a determination of guilt 15 

or not guilty. 16 

 THE COURT:  You have a hand, counsel. 17 

 Stand up please. 18 

 VENIREPERSON DOMINGUE:  I do have a 19 

question.  How do you get around, when you're 20 

presented with the evidence, how do you get 21 

around the he-said/she-said stuff? 22 

 THE COURT:  Counsel, ask the question 23 

again.   24 

 Listen to the question, ma'am. 25 
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 Ask the question again please. 1 

 MR. PICKETT:  My question was -- 2 

 THE COURT:  Ma'am, I'm letting him ask the 3 

question again.  You answer his question. 4 

 MR. PICKETT:  With respect to the 5 

testimony of the defendant, my question is, 6 

understanding under the Constitution of the 7 

United States, he doesn't have to testify. 8 

 VENIREPERSON DOMINGUE:  Right. 9 

 MR. PICKETT:  And it can't be used against 10 

him.  Does that make sense? 11 

 VENIREPERSON DOMINGUE:  Uh-huh. 12 

 MR. PICKETT:  Would you be able to, and as 13 

Mr. Postawko alluded to, there may be only one 14 

or two witnesses in this case that can testify 15 

to certain events, and I understand what you 16 

said with respect to he-said/she-said, all 17 

right?  Would you be able to listen to the 18 

testimony of one witness and make a 19 

determination of guilt or not guilty even if 20 

Mr. Carroll does not testify?  Or do you think 21 

you would need to hear his side of the story 22 

because it appears, from what you've heard 23 

today so far, there would only be one witness 24 

and you would want to hear the other side? 25 
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 VENIREPERSON DOMINGUE:  I could do that if 1 

he has to prove that he did it or not, then 2 

yes, I could.  But if I had to make a decision 3 

-- but I don't because you haven't proved it to 4 

me, right? 5 

 MR. PICKETT:  Yes, that's correct.  The 6 

State has to prove it to you.  We don't have to 7 

disprove, okay? 8 

 VENIREPERSON DOMINGUE:  Right. 9 

 MR. PICKETT:  So the State has to prove 10 

it.  So someone gets up there and testifies, if 11 

you believe that person, you find one way.  If 12 

you don't believe that person, you find 13 

another.  But does it make sense that Mr. 14 

Carroll, whether he testifies or not, if he 15 

doesn't testify, it should not make a 16 

difference under the Constitution of the United 17 

States or the Missouri Constitution? 18 

 VENIREPERSON DOMINGUE:  I understand. 19 

 MR. PICKETT:  If you, for whatever reason, 20 

didn't believe the testimony of that particular 21 

witness, regardless of whether or not Mr. 22 

Carroll testified or not, you would be able to 23 

find not guilty or guilty in that situation? 24 

 VENIREPERSON DOMINGUE:  Yeah.  I think it 25 
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depends on what's being presented. 1 

 MR. PICKETT:  I understand.  When we're 2 

talking about this, we're talking in a vacuum.  3 

You're going to see a lot of things over the 4 

next couple of days, and you need to take a 5 

look at all of that to make your decision.  We 6 

understand his testimony or not testimony, if 7 

he does not testify, that wouldn't affect your 8 

decision, it's what you see and hear that makes 9 

the difference. 10 

 Does everyone understand that? 11 

 Thank you very much. 12 

 VENIREPERSON DOMINGUE:  You're welcome. 13 

 MR. PICKETT:  Sometimes when he have 14 

trials and the panel walks in and you see 15 

somebody sitting at the defense table -- and 16 

I've had people say this before so I always ask 17 

it -- did anyone in here just assume that he'd 18 

done something?  Did anyone walk in and the 19 

first thing you thought to yourself is, "I 20 

wonder what he did"?  I heard a yes.  We're 21 

going to start over here this time. 22 

 Was that you, Ms. Torrence? 23 

 VENIREPERSON TORRENCE:  Yes. 24 

 MR. PICKETT:  Did I hear a yes? 25 



 164 

 VENIREPERSON TORRENCE:  Yes, you did. 1 

 MR. PICKETT:  Mr. Postawko talked about 2 

presumption of innocence.  You understand that 3 

idea anyway.  Do you believe in that idea? 4 

 VENIREPERSON TORRENCE:  Yes. 5 

 MR. PICKETT:  So you understand that just 6 

being charged with a crime doesn't necessarily 7 

mean that the charge is true, that he did it? 8 

 VENIREPERSON TORRENCE:  Right.  But I 9 

assume -- I wondered what had he done, why is 10 

he here. 11 

 MR. PICKETT:  So in your mind, and this is 12 

what we need to talk about, you made the 13 

assumption he must have done something? 14 

 VENIREPERSON TORRENCE:  Yes. 15 

 MR. PICKETT:  The classic why would he be 16 

in here if he hadn't done anything wrong? 17 

 VENIREPERSON TORRENCE:  Yes, I did. 18 

 MR. PICKETT:  Thank you very much. 19 

 Is there anyone who agrees with Ms. 20 

Torrence, who walked in here and had the same 21 

idea?  I know it happens. 22 

 Yes, I'm sorry, Ms. Gavin? 23 

 VENIREPERSON GAVIN:  Yes. 24 

 MR. PICKETT:  You had the same idea? 25 
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 VENIREPERSON GAVIN:  I had the same idea. 1 

 MR. PICKETT:  You understand that idea of 2 

the presumption of innocence? 3 

 VENIREPERSON GAVIN:  It's a little unclear 4 

to me. 5 

 MR. PICKETT:  Essentially, you're charged 6 

with a crime, and I believe that Mr. Postawko 7 

said, and I believe the judge will probably 8 

read an instruction regarding this if he hasn't 9 

already, that the charge is not evidence, it's 10 

just what the State alleges Mr. Carroll has 11 

done, okay? 12 

 VENIREPERSON GAVIN:  Okay. 13 

 MR. PICKETT:  Do you understand that with 14 

respect to the court of law it's presumed he's 15 

innocent, and part of that goes with the 16 

State's burden of proving Mr. Carroll guilty, 17 

okay?  Does that make sense, the State has to 18 

prove him guilty? 19 

 VENIREPERSON GAVIN:  Uh-huh. 20 

 THE COURT:  Is that a yes, ma'am? 21 

 VENIREPERSON GAVIN:  Pardon? 22 

 THE COURT:  Is that a yes? 23 

 VENIREPERSON GAVIN:  Yes.  I apologize. 24 

 MR. PICKETT:  That goes along with the 25 
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idea that the State has to prove Mr. Carroll 1 

guilty.  He's presumed innocent as opposed to 2 

the other side where, if he was presumed 3 

guilty, I would have to prove his innocence.  4 

That's not how we do it here in the U.S., that 5 

is the presumption of innocence.  In other 6 

words, he has to prove him guilty before his 7 

freedom can be taken away, before he can be 8 

convicted of these crimes.  That's what I mean.  9 

I know people walk in and it's like when you 10 

drive by and cops are talking to somebody on 11 

the side of the road, I bet almost everyone in 12 

here says to themselves, "I wonder what he 13 

did," and it never occurs to you that the cops 14 

are talking to him because of their own 15 

amusement.  And I understand that belief is out 16 

there.  And in the courtroom, Mr. Carroll is 17 

presumed innocent and the State has to prove 18 

him guilty.  Do you agree with that or do you 19 

not agree with that? 20 

 VENIREPERSON GAVIN:  I don't agree with 21 

that. 22 

 THE COURT:  It's sufficient, counsel.  23 

Move forward. 24 

 MR. PICKETT:  That's fine.  Thank you very 25 
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much.  I appreciate you talking about that, 1 

sharing that with us. 2 

 Is there anyone else that agrees with Ms. 3 

Gavin or Ms. Torrence, who just assumes that 4 

because Mr. Carroll is here that he must have 5 

done something?  Is there anyone else who 6 

thought that when they walked into the court? 7 

 Okay, I see no hands. 8 

 Does everyone understand then that, right 9 

now, because no evidence has been presented, if 10 

the case were to end right now, that Mr. 11 

Carroll would be not guilty?  Does everyone 12 

understand?  And that is the idea of the 13 

presumption of innocence, because no evidence 14 

has been presented.  Right now, if the case 15 

ended, Mr. Carroll is innocent.  He's not 16 

guilty.  Does everyone understand that?  Does 17 

anyone have a problem with that idea? 18 

 Mr. Scaggs? 19 

 VENIREPERSON SCAGGS:  Yes. 20 

 MR. PICKETT:  Do you have a problem with 21 

that idea?  You didn't make any expression.  22 

I'm not picking on you for any reason. 23 

 VENIREPERSON SCAGGS:  No, I have no 24 

problem with that. 25 
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 MR. PICKETT:  Do you understand right now, 1 

if the case ended, if the State says we rest, 2 

we're done, it's been a pleasure, that you 3 

would have to find Mr. Carroll not guilty right 4 

now? 5 

 VENIREPERSON SCAGGS:  Right. 6 

 MR. PICKETT:  Thank you very much.  I 7 

appreciate it.   8 

 Does that make sense to everyone? 9 

 THE COURT:  In the back, counsel. 10 

 VENIREPERSON DANIEL:  I thought there was 11 

a difference between innocent and not guilty. 12 

 MR. PICKETT:  I use them interchangeably, 13 

and the way the verdict form reads it's guilty 14 

or not guilty, that's correct. 15 

 Something else that Mr. Postawko touched 16 

on very briefly but that I want to talk about 17 

because it's an important fact of this case and 18 

it's something that could affect whether some 19 

of you guys would be good for this trial.  Mr. 20 

Postawko talked that there are some charges of 21 

sodomy, sex crimes.  He also mentioned very 22 

briefly that the complaining witness in this 23 

case is a man, okay?  And I know that that 24 

probably, for most of you, wasn't what you 25 
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assumed, and I'm sure the assumption was the 1 

complaining witness would be a female.  But the 2 

complaining witness is a male. 3 

 We're going to start over here.  Is there 4 

anyone, because of that fact only, he's gone 5 

through the histories and all that, I'm not 6 

talking about that, but that fact, that the 7 

complaining witness is a man, is there anyone 8 

that has any additional problems being a fair 9 

and impartial juror in this case? 10 

 I don't see any hands in the jury box. 11 

 I'm going to move over now to my right.  12 

Is there anyone over here that would have any 13 

particular problems because the complaining 14 

witness is a man? 15 

 None.  I see no hands.  I see no hands. 16 

 I'm going to move over to the left now.  17 

Same question.  The complaining witness is a 18 

man.  Is there anyone who would have a problem 19 

solely because of that?  And I'm not going into 20 

the stuff Mr. Postawko talked about before, but 21 

anybody going to have a problem right off the 22 

bat? 23 

 Okay, I see no hands. 24 

 The last thing that I want to go over is, 25 
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this case has nine counts, so we're talking 1 

about quite a few allegations.  Does everyone 2 

understand that each one of those allegations 3 

is separate?  Mr. Postawko has the burden of 4 

proving each element of each charge, all right?  5 

Does that make sense?  In other words, if he 6 

proves some of the charges, guilty on some of 7 

them, but he might not be guilty on some of the 8 

others, does everyone understand that idea?  9 

For Mr. Carroll to be guilty of each and every 10 

charge, it has to be proven beyond a reasonable 11 

doubt for each element.  Does everyone 12 

understand that?  Sometimes when you get 13 

multiple charges like this, they get kind of 14 

grouped together and people forget about the 15 

fact that each has to be proven.  I want to 16 

make sure that everyone understands that fact, 17 

that each charge is going to have elements and 18 

Mr. Postawko has the burden of proving each one 19 

of those elements before Mr. Carroll can be 20 

found guilty. 21 

 I'm going to start over here.  Everyone 22 

understand that idea? 23 

 How about over here on the right?  24 

Everyone understand that idea? 25 
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 And over on my left. 1 

 I saw no hands. 2 

 Your Honor, that's all I have. 3 

 THE COURT:  Thank you very much, counsel. 4 

 Ladies and Gentlemen, that concludes the 5 

general voir dire of the defendant. 6 

 Ladies and Gentlemen, there are a couple 7 

of matters I need to address with the 8 

attorneys.  We're going to invite all of you to 9 

go over into the jury lounge.  All of you are 10 

to remain in that lounge.  Please do not leave 11 

the floor.  If we need to speak to you, my 12 

deputy will come over to the lounge, call you 13 

by your jury badge number, at which time you 14 

will walk in here, step up here, and we'll talk 15 

to you. 16 

 Ladies and Gentlemen, while you're 17 

outside, after I've resolved those legal 18 

matters, taken a look at that Hoover sheet and 19 

we need to talk to any of you about that, we'll 20 

talk to you about that.  After I'm done talking 21 

to all of you and addressing all the legal 22 

issues I have with the attorneys, the lawyers 23 

will be given an opportunity to reduce your 24 

number down to the thirteen of you that we will 25 
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use.  I can tell you that it will take us 1 

somewhere between five minutes and five days to 2 

get the jury.  In my experience, we'll be 3 

closer to the five minutes than the five days 4 

for those of you that just have to know what's 5 

going on. 6 

 I'm going to ask if you would be kind 7 

enough to be patient.  I can assure you the 8 

lawyers will be efficient.  We'll get you back 9 

in here in a timely manner. 10 

 Ladies and Gentlemen, when I do invite you 11 

back into the courtroom, all of you are to be 12 

seated in the bench area in no particular 13 

order.  Either side of the courtroom is fine.  14 

None of you are to return back to the jury box.  15 

Therefore, take a moment, make sure you look 16 

around you, and take all of your personal 17 

belongings with you. 18 

 [At this time, MAI-CR3d 300.04.2 was read 19 

to the venirepanel.] 20 

 THE COURT:  Mr. Foster, remain seated. 21 

 Everyone else, would you be kind enough to 22 

go to the jury lounge at this time. 23 

 [At this time, the venirepanel left the 24 

courtroom; however, proceedings continued as 25 
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follows:] 1 

 THE COURT:  Step up here, Mr. Foster. 2 

 This is Juror 28, Michael Foster. 3 

 Sir, you were responding to the catch-all 4 

question by the State of Missouri with respect 5 

to whether you could be fair in this case, and 6 

you asked to approach, is that correct? 7 

 VENIREPERSON FOSTER:  Yes, sir. 8 

 THE COURT:  You may carry on at this time. 9 

 VENIREPERSON FOSTER:  I have a lower back 10 

problem.  I have lower back pain.  Currently, 11 

I'm taking Celebrex, a muscle relaxer, and a 12 

Darvocet pain pill.  It does make me a little 13 

groggy.  I'm afraid, you know, I wouldn't be 14 

focused or could stay focused. 15 

 THE COURT:  Did you take that medication 16 

this morning? 17 

 VENIREPERSON FOSTER:  Yes, I did.  I took 18 

the Celebrex and the muscle relaxer at noon 19 

today because my back was in pain.  I'm in 20 

pain. 21 

 THE COURT:  Do you have a doctor's 22 

statement indication that you're taking this 23 

medication? 24 

 VENIREPERSON FOSTER:  No, I do not.  Six 25 
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months ago, I had a doctor's statement.  I was 1 

hoping I could get my jury service -- I was 2 

hoping I could get through this. 3 

 THE COURT:  Mr. Foster, I don't have a 4 

problem letting you go.  You'll need to get 5 

back in here in two weeks.  I suspect you 6 

should go ahead and try to get you a medical 7 

statement.  So what we'll do is go ahead and 8 

release you, give you a summons to show back up 9 

here in two weeks, and start all over again.  10 

Hopefully, you'll have a doctor's statement. 11 

 VENIREPERSON FOSTER:  That's why I was 12 

hoping -- I didn't bring a doctor's statement 13 

this time because I was hoping I could get 14 

through the day, the trial, whatever it took.  15 

I understand. 16 

 THE COURT:  It's up to you.  You get lucky 17 

to get in here in June.  I'll be starting a 18 

six-week trial. 19 

 VENIREPERSON FOSTER:  Should I take my 20 

chances, Your Honor? 21 

 THE COURT:  It's up to you. 22 

 VENIREPERSON FOSTER:  I'll take my 23 

chances. 24 

 THE COURT:  All right.  Go across the 25 
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hall. 1 

 [Pause.] 2 

 THE COURT:  At this time, we're on the 3 

record outside the hearing of the jury. 4 

 At this time, Mr. Postawko, are there any 5 

motions you wish to make on behalf of the State 6 

of Missouri? 7 

 MR. POSTAWKO:  Yes, Your Honor.  On page 8 

one, Juror 64, Shontay Gavin. 9 

 THE COURT:  Any objection, counsel? 10 

 MR. PICKETT:  No, Your Honor. 11 

 THE COURT:  There being no objection with 12 

respect to Juror 65, Shontay Gavin, she will be 13 

removed without further discussion.  14 

 Next? 15 

 MR. POSTAWKO:  Same page, Juror 54, Kathy 16 

Davidson. 17 

 THE COURT:  Any objection, counsel? 18 

 MR. PICKETT:  Yes. 19 

 THE COURT:  Next? 20 

 MR. POSTAWKO:  I have nobody on page two. 21 

 On page three, Juror Number 679, Carla 22 

Ward. 23 

 THE COURT:  Page three, the juror in the 24 

sixth position, Juror 679, Carla Ward.  Any 25 
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objection, counsel? 1 

 MR. PICKETT:  No objection, Your Honor. 2 

 THE COURT:  There being no objection with 3 

respect to Juror 679, Carla Ward, she will be 4 

removed without further discussion.  5 

 Next? 6 

 MR. POSTAWKO:  I have nobody on page four. 7 

 On page five, Juror Number 175, 8 

Christopher Blessing. 9 

 THE COURT:  Juror on page five, third 10 

position, Juror 175, Christopher Blessing. 11 

 Any objections, counsel? 12 

 MR. PICKETT:  No objection, Your Honor. 13 

 THE COURT:  There being no objection with 14 

respect to Juror 175, Christopher Blessing, he 15 

will be removed without further discussion.  16 

 MR. POSTAWKO:  On page six, Juror Number 17 

6, Hilary Daniel. 18 

 THE COURT:  Any objection, counsel? 19 

 MR. PICKETT:  No objection. 20 

 THE COURT:  There being no objection with 21 

respect to Juror 6, Hilary Daniel, she will be 22 

removed without further discussion.  23 

 Next? 24 

 MR. POSTAWKO:  Also on page six, Juror 25 
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634, Anthony Antoine. 1 

 THE COURT:  Any objection, counsel? 2 

 MR. PICKETT:  No objection. 3 

 THE COURT:  There being no objection with 4 

respect to Juror 634, Anthony Antoine, he will 5 

be removed without further discussion.  6 

 MR. POSTAWKO:  Also, Juror 578, Jeanette 7 

Tucker. 8 

 THE COURT:  Any objection with respect to 9 

Juror 578, Jeanette Tucker? 10 

 MR. PICKETT:  No, Your Honor. 11 

 THE COURT:  There being no objection with 12 

respect to Juror 578, Jeanette Tucker, she will 13 

be removed without further discussion.  14 

 MR. POSTAWKO:  Nobody on page seven. 15 

 And on page eight, Juror 344, Christine 16 

Danback. 17 

 THE COURT:  Any objection, counsel, with 18 

respect to Juror 344, Christine Danback? 19 

 MR. PICKETT:  No objection. 20 

 THE COURT:  There being no objection with 21 

respect to Juror 344, Christine Danback, she 22 

will be removed without further discussion.  23 

 MR. POSTAWKO:  Juror 500, Robert Murphey. 24 

 THE COURT:  Any objection, counsel? 25 
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 MR. PICKETT:  No, Your Honor. 1 

 THE COURT:  There being no objection with 2 

respect to Juror 500, Roger Murphey, he will be 3 

removed without further discussion.  4 

 MR. POSTAWKO:  Page nine, Juror 9, Eddie 5 

Moffett. 6 

 THE COURT:  Any objection, counsel? 7 

 MR. PICKETT:  Objection. 8 

 MR. POSTAWKO:  Finally, on that page, 9 

Juror 647, Felicia Johnson. 10 

 THE COURT:  I don't think we'll reach Ms. 11 

Johnson.  I don't think we'll reach Mr. Moffett 12 

either. 13 

 With respect to Juror 54, Kathy Davidson, 14 

on page one, Juror 54, you may argue your 15 

motion with respect to this particular 16 

venireperson, Mr. Postawko. 17 

 MR. POSTAWKO:  Yes, Your Honor.  I believe 18 

this venireperson, when I was asking questions 19 

about assessing credibility of witnesses, she 20 

felt she just could not do that.  She could not 21 

decide undertaking that task if deciding the 22 

believability of witnesses, which is one of the 23 

instructions that's given to the jury as far as 24 

their duties. 25 



 179 

 THE COURT:  Mr. Pickett? 1 

 MR. PICKETT:  I think Ms. Davidson said 2 

that she didn't think she could do it.  I don't 3 

think she ever got tied down to not being able 4 

to do it, so I would suggest she still would 5 

make an able juror. 6 

 THE COURT:  She indicated she had problems 7 

assessing credibility, she could not judge.  8 

She said a second time she could not judge.  9 

The motion will be sustained with respect to 10 

Juror 54,  Kathy Davidson. 11 

 At this time, the court will entertain 12 

motions for cause on behalf of defendant, Mr. 13 

Pickett. 14 

 MR. PICKETT:  I think Mr. Postawko got the 15 

ones -- I'm sorry, there is one.  Erin Taylor. 16 

 THE COURT:  Juror in the second position 17 

on page seven. 18 

 MR. POSTAWKO:  I have no objection, Your 19 

Honor. 20 

 THE COURT:  There being no objection with 21 

respect to Juror 282, Erin Taylor, Erin Taylor 22 

will be removed without further discussion. 23 

 MR. PICKETT:  That's all I have, Your 24 

Honor. 25 
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 THE COURT:  Thank you. 1 

 You will select your jurors from the first 2 

twenty-four qualified.  Those are:  on page 3 

one, Juror 204, Mary Minter; Juror 837, Steven 4 

Gendron; Juror 834, Marcia Pete; Juror 548, 5 

Susan Bianchi.  On page two, Juror 28, Michael 6 

Foster; Juror 5, Thomas Ebbesmeyer; Juror 452, 7 

Lucas Calcaterra; Juror 467, Jerline Harris; 8 

Juror 272, Marilyn Benjamin; Juror 295, Kathryn 9 

Zellich.  Page three, Juror 552, Pamela 10 

Johnson; Juror 998, Mary Groetsch; Juror 842, 11 

Dorothy Stombaugh; Juror 463, Thomas Meisemann; 12 

Juror 1014, Michael Scaggs.  On page four, 13 

Juror 712, Eric Mayer; Juror 421, Jared 14 

Shelton; Juror 447, Norma Belton; Juror 719, 15 

Patricia Swan; Juror 787, Janet Bozzo; Juror 16 

762, Merline Hughes.  Page five, Juror 994, 17 

Pamela Snipes, Juror 541, Kim Samuel; and Juror 18 

37, Patricia Bowolak.  Each of you will remove 19 

six from the first twenty-four qualified, 20 

leaving a jury of twelve. 21 

 Your alternate pool will comprise the next 22 

three qualified.  Those jurors are:  on page 23 

five, Juror 378, Brenda Domingue; Juror 692, 24 

Katrina Hongs; and Juror 218, Dwight Young.  25 
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Each of you will remove one from the qualified 1 

pool leaving the alternate juror. 2 

 The State will make all of its strikes, 3 

provide those strikes to defense counsel, and 4 

we'll make the record in open court. 5 

 We'll go off the record. 6 

 [At this time, a recess was taken.] 7 

oOo 8 

 [Subsequent to the recess, the following 9 

proceedings were conducted in the courtroom 10 

outside the presence of the venirepanel:] 11 

 THE COURT:  We're on the record outside 12 

the hearing of the jury. 13 

 At this time, the court will receive the 14 

peremptory strikes of the State of Missouri.  15 

Mr. Postawko? 16 

 MR. POSTAWKO:  Yes, Your Honor.  No one on 17 

page one.  On page two, Juror Number 28, 18 

Foster; Juror 467, Harris; and Juror Number 19 

272, Benjamin. 20 

 THE COURT:  Next? 21 

 MR. POSTAWKO:  Page three, Juror 998, 22 

Groetsch. 23 

 THE COURT:  Next? 24 

 MR. POSTAWKO:  Page four, Juror Number 25 
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762, Hughes. 1 

 THE COURT:  Next? 2 

 MR. POSTAWKO:  And page five, Juror Number 3 

37, Bowolak. 4 

 THE COURT:  Alternate strike please? 5 

 MR. POSTAWKO:  Alternate strike, same 6 

page, Juror 692, Hongs. 7 

 THE COURT:  The State of Missouri has used 8 

its peremptory strikes to remove the following 9 

jurors:  Juror 28, Michael Foster; Juror 467, 10 

Jerline Harris; Juror 272, Marilyn Benjamin; 11 

Juror 998, Mary Groetsch; Juror 762, Marline 12 

Hughes; Juror 37, Patricia Bowolak; and Juror 13 

692, Katrina Hongs. 14 

 Is that correct, Mr. Postawko? 15 

 MR. POSTAWKO:  That is correct, Your 16 

Honor. 17 

 THE COURT:  It's this court's practice to 18 

invite a Batson motion pursuant to Batson v. 19 

Kentucky and State v. Parks.  Do you wish to 20 

make a Batson motion at this time, Mr. Pickett? 21 

 MR. PICKETT:  I do not, Your Honor. 22 

 THE COURT:  Thank you very much. 23 

 At this time, the court will receive the 24 

peremptory strikes of the defendant. 25 
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 MR. PICKETT:  Page one, Juror 548; page 1 

two, Juror 5; none on page three; page four, 2 

Juror 719 and 787. 3 

 THE COURT:  Next? 4 

 MR. PICKETT:  Page five, Juror 994 and 5 

Juror 541. 6 

 THE COURT:  Alternate strike please? 7 

 MR. PICKETT:  Alternate strike is Juror 8 

378. 9 

 THE COURT:  The defendant has used his 10 

peremptory strikes to remove from the jury 11 

panel the following jurors:  Juror 548, Susan 12 

Bianchi; Juror 5, Thomas Ebbesmeyer; Juror 719, 13 

Patricia Swan; Juror 787, Janet Bozzo; Juror 14 

994, Pamela Snipes; Juror 541, Kim Samuel; and 15 

Juror 378, Brenda Domingue. 16 

 Is that correct, Mr. Pickett? 17 

 MR. PICKETT:  It is, Your Honor. 18 

 THE COURT:  Likewise, the court invites a 19 

Batson motion at this time, if you wish, Mr. 20 

Postawko? 21 

 MR. POSTAWKO:  The State has no motion. 22 

 THE COURT:  Thank you very much.  23 

 Your final jury will be as follows:  your 24 

first juror will be Juror 204, Mary Minter; the 25 
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second juror will be Juror 837, Steven Gendron; 1 

the third juror will be Juror 834, Marcia Pete; 2 

the fourth juror will be Juror 452, Lucas 3 

Calcaterra; the fifth juror will be Juror 295, 4 

Kathryn Zellich; the sixth juror will be Juror 5 

552, Pamela Johnson; the seventh juror will be 6 

Juror 842, Dorothy Stombaugh; the eighth juror 7 

will be Juror 463, Thomas Meisemann; the ninth 8 

juror will be Juror 1014, Michael Scaggs; the 9 

tenth juror will be Juror 712, Eric Mayer; the 10 

eleventh juror will be Juror 421, Jared 11 

Shelton; and the twelfth juror will be Juror 12 

447, Norma Belton.  The alternate juror will be 13 

Juror 218, Dwight Young. 14 

 Mr. Postawko, does the stated jury comport 15 

with your legal strikes? 16 

 MR. POSTAWKO:  Yes, it does, Your Honor. 17 

 THE COURT:  Mr. Pickett, does the stated 18 

jury comport with your legal strikes? 19 

 MR. PICKETT:  Yes, it does, Your Honor. 20 

 THE COURT:  Thank you very much.  We'll go 21 

off the record. 22 

 [At this time, the venirepanel returned to 23 

the courtroom.] 24 

 THE COURT:  Ladies and Gentlemen, you all 25 
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have been very patient.  I certainly appreciate 1 

it.  At this time, the final jury will be 2 

seated.  Again, when you hear your jury badge 3 

number called, approach the front of the 4 

courtroom and be seated as directed by the 5 

deputy. 6 

 Please seat the jurors. 7 

 [At this time, the final jury panel was 8 

seated.] 9 

 THE COURT:  Mr. Postawko, does the seated 10 

jury comport with your legal strikes? 11 

 MR. POSTAWKO:  Yes, it does, Your Honor. 12 

 THE COURT:  Mr. Pickett, does the seated 13 

jury comport with your legal strikes? 14 

 MR. PICKETT:  Yes, Judge. 15 

 THE COURT:  Thank you very much, counsel. 16 

 Ladies and Gentlemen, to those of you 17 

remaining in the bench area, on behalf of the 18 

attorneys, their clients, and of course on 19 

behalf of the court, I would like to thank you 20 

very much for enduring the voir dire process 21 

here in the St. Louis City Circuit Court.  22 

Ladies and Gentlemen, unfortunately, your jury 23 

service is not completed.  They want you back 24 

here tomorrow morning at nine A.M.  You're to 25 
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report to the jury assembly room, the same room 1 

that you reported in this morning, at nine 2 

o'clock for further proceedings. 3 

 Ladies and Gentlemen, you're going to be 4 

adjourned for the afternoon.  Again, you are to 5 

report tomorrow morning at nine A.M. in the 6 

jury assembly room located across the street in 7 

the Civil Courts Building.  Thank you very much 8 

for your jury service in Division 19. 9 

 [At this time, the venirepersons not 10 

chosen were excused.] 11 

 THE COURT:  Ladies and Gentlemen, we are 12 

going to get you adjourned this afternoon as 13 

well.  We are going to start tomorrow morning 14 

at nine A.M.  Ladies and Gentlemen, we will 15 

work from nine o'clock in the morning until 16 

five o'clock unless you're deliberating.  I'll 17 

give you a break between eleven and eleven-18 

thirty.  Your lunch break is from twelve-thirty 19 

till two.  You get a break between three and 20 

three-thirty.  You'll go home at five o'clock 21 

unless you are deliberating.  I do anticipate 22 

you'll get this case on Wednesday. 23 

 Ladies and Gentlemen, from this point on, 24 

you'll no longer come directly to this 25 
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courtroom.  There is a jury room located behind 1 

me on a different floor.  When my deputy 2 

returns, he will take you to that jury room to 3 

show you where that jury room is located. 4 

 Ladies and Gentlemen, as soon as you get 5 

off the elevator in the hallway area, you are 6 

on tape.  Back there, you are on tape.  There 7 

is no tape recording going on with respect to 8 

anything that goes on in the jury room.  My 9 

holding cells are back there.  There's a lot of 10 

activity going on back there with prisoners in 11 

the back.  You are to go directly to the jury 12 

room.  You are not to be walking around or 13 

spending any time in the back area.  The deputy 14 

will show you how to get to that room, show you 15 

how to get down here, and show you how to get 16 

there off the corridor area. 17 

 Ladies and Gentlemen, we start on time.  18 

We try to end on time.  You need to be here 19 

before nine o'clock so that we can get you in 20 

the courtroom at exactly nine A.M. 21 

 [At this time, MAI-CR3d 300.04.2 was read 22 

to the jury.] 23 

 THE COURT:  Take a look at where you're 24 

seated and who you're seated next to.  25 
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Throughout the course of this trial, you need 1 

to return back to the exact same positions that 2 

you're seated in. 3 

 Ladies and Gentlemen, have a good 4 

afternoon.  We'll see you back here tomorrow 5 

morning at nine A.M. 6 

 [The court adjourned for this day on this 7 

cause at 3:20 P.M. to resume the following 8 

morning.]  9 

oOo 10 

 [The following morning, Tuesday, the 1st 11 

day of March 2005, proceedings resumed at 9:05 12 

A.M. in the courtroom within the presence of 13 

the jury as follows:]  14 

 THE COURT:  Good morning, Ladies and 15 

Gentlemen.  Thank you very much for being here. 16 

 Ladies and Gentlemen, prior to the 17 

presentation of any evidence in any case in the 18 

State of Missouri, it is necessary that the 19 

jurors be sworn to hear the case.  At this 20 

time, would you all please rise to be sworn. 21 

 [At this time, the jury panel was sworn to 22 

try the issues in this cause, following which 23 

MAI-CR3d 300.06, 302.01 and 302.02 were read.] 24 

 THE COURT:  Ladies and Gentlemen, that 25 
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concludes the reading of the first two 1 

instructions of the court. 2 

 At this time, we will proceed with the 3 

opening statements of the State of Missouri. 4 

 You may proceed at this time, Mr. 5 

Postawko. 6 

 MR. POSTAWKO:  Thank you, Your Honor. 7 

 Good morning, Ladies and Gentlemen. 8 

 In March of 2003, Kipp Johnson was a man 9 

in his late thirties who had just moved into a 10 

new apartment in the City of St. Louis.  You're 11 

going to hear evidence in a few minutes about 12 

some things that happened to Kipp, as you're 13 

going to hear from the evidence, things that 14 

happened that totally changed his life, things 15 

that happened that showed that even when he's 16 

in his own home, minding his own business, he 17 

could still be in the wrong place at the wrong 18 

time. 19 

 What you're going to hear is Kipp moved 20 

into a new apartment in February of 2003.  Not 21 

a big place, only a few rooms, but he figured 22 

he could make the best of it and get settled 23 

in.  As he does that, as February goes into 24 

March, things are getting settled in the 25 



 190 

apartment, you'll hear him tell you that, on a 1 

fairly regular basis, people are coming and 2 

knocking on his door at all sorts of hours of 3 

the day and night looking for Nancy.  As he 4 

learned, Nancy is apparently the one who used 5 

to live in the apartment and Nancy had a lot of 6 

people who came on a very frequent basis, kind 7 

of a distraction, kind of an irritation, but 8 

Kipp was getting by. 9 

 Well, that leads up to the early morning 10 

hours of March 15th of 2003, sometime around 11 

three or so in the morning.  Kipp is in bed.  12 

He had to work the next day.  He's in the 13 

health care profession.  He's a nurse's 14 

assistant, nurse's aide.  And three or so in 15 

the morning, somewhere around then, he hears a 16 

loud banging at the door.  It's a banging.  He 17 

hears some yelling.  He thinks maybe it's the 18 

landlord in the building, the guy who he rents 19 

from, so he goes and opens the door.  As he 20 

opens the door, somebody pushes his way in past 21 

him.  As you're going to hear, that somebody is 22 

the defendant in this case, Anthony Carroll.   23 

 Kipp doesn't know Anthony Carroll, has no 24 

idea who he is. He says, "What's going on," 25 
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as Anthony Carroll is entering Kipp's apartment 1 

without permission.  Kipp is saying, "Hey, what 2 

are you doing here?  Why are you here?  What's 3 

going on?"   4 

 This person, the defendant, is repeatedly 5 

telling him, "Where's Nancy?  Where's Nancy?  I 6 

need some money."   The long and short of it, 7 

Anthony Carroll is there, says, "I'm not 8 

leaving till I get money.  Nancy owes me 9 

money." 10 

 Kipp says, "I don't know Nancy.  I don't 11 

owe you money."  12 

 He says, "I'm not leaving without money."  13 

And he's going around the apartment and he's 14 

acting in a way, and Kipp is quite intimidated 15 

by this, not quite sure what this person is 16 

capable of doing.   17 

 He's going to tell you that an upstairs 18 

neighbor named Rose, somebody that Kipp has 19 

gotten to know and knows the defendant in this 20 

case, Anthony Carroll, knows him as Tony, the 21 

defendant, who is going around the defendant's 22 

apartment looking for stuff saying "Get some 23 

money, get some from Rose," so Kipp is over 24 

there trying to bang on Rose's door, trying to 25 
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figure out some way to get rid of this guy 1 

without anything more happening.  And there are 2 

times when the defendant is gone throughout the 3 

apartment in an area in the room where Kipp has 4 

about forty, forty-five dollars in cash laying 5 

out.   6 

 Eventually, Rose comes down after 7 

answering her door, wondering what's up, and 8 

Kipp is whispering to her, "There's a guy here 9 

named Tony and he's looking for Nancy."  Rose 10 

will tell you she came in, because she knows 11 

who Tony is, and basically says, "Get out," and 12 

tries to appease the guy.  She ends up giving 13 

him a couple of bucks. 14 

 Finally, Anthony Carroll leaves.  It turns 15 

out the room that he was in, Kipp goes in, he 16 

had forty, forty-five dollars laying out, that 17 

money is now gone.  The only person who had 18 

gone in there had been the defendant, Anthony 19 

Carroll. 20 

 So after he leaves, you'll hear that Rose 21 

and Kipp have this discussion, what should we 22 

do about this, and they said, okay, we told him 23 

Nancy doesn't live there, they gave him a few 24 

bucks, and he's gone.  Decided not to call the 25 
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police.  He's gone, let's don't worry about it. 1 

 The next day, Kipp goes to work.  He's on 2 

his way home.  He makes a few stops.  He gets a 3 

video.  He just got a new DVD player, so he's 4 

going to spend the night eating dinner, 5 

watching a movie, just taking it easy at his 6 

apartment.  So he gets home, makes dinner, 7 

getting ready to sit down.  All of a sudden, he 8 

hears some loud banging on his door, very loud 9 

banging.  He says, "Who is it."  You're going 10 

to hear it's Tony.  Kipp is telling him, "Nancy 11 

doesn't live here, I don't owe you nothin', go 12 

away."  Yet he's persistent.  The defendant in 13 

this case is persistent, is not going anywhere.  14 

Kipp doesn't have a phone in the house yet, so 15 

he can't call anyone, but he's saying, "Hey, 16 

I'm going to call the police," to no avail.  He 17 

won't go anywhere. 18 

 Finally, after going around the outside -- 19 

and it sounds like he's talking to other people 20 

and Kipp's not sure what the deal is on this 21 

guy but he's scared at this point -- finally, 22 

the door gets broken in.  The defendant, 23 

Anthony Carroll, breaks in the door.  Kipp is 24 

going to pull a baseball bat, you'll hear, but 25 
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he finds the baseball bat does no good because 1 

the defendant pulls out a handgun and points it 2 

at his head.  So Kipp has no choice but to drop 3 

the bat.   4 

 And you're going to hear what happened 5 

next.  You're going to hear about how the 6 

defendant kept demanding, "Give me money.  Give 7 

me money.  I'm not leaving without money.  You 8 

deserve it.  You deserve it.  You have to give 9 

me money."  10 

 And Kipp's like, "I don't owe you money.  11 

I don't know Nancy."  12 

 And he says, "Get on your knees."  And 13 

you're going to hear how Kipp was told to get 14 

down on his knees, and you're going to hear the 15 

guy says how he's going to end up taking the 16 

VCR and the DVD player that Kipp has. 17 

 At some point while Kipp is down on his 18 

knees as this gun is being pointed at Kipp's 19 

head and this guy is standing over him, the 20 

defendant, Anthony Carroll, standing over him 21 

pointing a gun against his head, you're going 22 

to hear that Kipp is told, "I'm taking 23 

something.  I'm taking everything I can get."  24 

And what he decides he can get is he holds the 25 
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gun against Kipp with his right hand, he lowers 1 

his -- he undoes his baggie pants, kind of 2 

lowers his pants, takes his penis out, and 3 

makes Kipp suck on his penis as a gun is being 4 

pointed at Kipp's head.  Kipp doesn't want to 5 

do this.  Kipp is scared for his life.  Kipp 6 

starts gagging.  This guy doesn't like the fact 7 

he's gagging.  He makes him get up and he 8 

pushes him back towards the bedroom, the gun 9 

pointed at Kipp the whole time.  He forces Kipp 10 

to go back to the bedroom.  When he goes back 11 

to the bedroom, you're going to hear he tried 12 

to get him to do oral sex on him again and, 13 

finally, he made Kipp roll over, he pulled down 14 

his pants, and proceeds to have anal sex with 15 

Kipp Johnson. 16 

 When he is completed with that, he forces 17 

Kipp to go back out, still pointing the gun at 18 

him, makes Kipp disconnect the wires and the 19 

cable from the VCR and DVD player that he has 20 

in front, ends up having him do that, tells 21 

Kipp, "You deserve this, you deserve this," you 22 

know, he's calling Kipp a faggot, tells him how 23 

he deserves it, and finally he leaves.  He 24 

still has the gun.  He has his VCR, he has the 25 
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DVD player.  He goes out. 1 

 Kipp doesn't know what to do.  He's 2 

freaked out.  You'll hear that Kipp goes, 3 

finally gets outside.  He doesn't have a phone.  4 

He starts banging on a neighbor's door, and 5 

finally the neighbor calls the police.   6 

 You are going to hear that the police 7 

arrive and take a report from Kipp, but you are 8 

going to hear that Kipp doesn't know exactly 9 

how to react to this, but he knows he's too 10 

embarrassed to tell anyone at that point in 11 

time that he had to suck on a man's penis and 12 

that he had to have a penis stuck in his anus.  13 

He doesn't want to tell, especially a bunch of 14 

male cops that come to his house.  He doesn't 15 

report that.  He reports the robbery.  It isn't 16 

until a number of months later until Kipp is in 17 

any way emotionally able to discuss the sexual 18 

assault that took place on him that night. 19 

 Ladies and Gentlemen, at the close of the 20 

evidence, I am going to ask you to return 21 

verdicts of guilty on all counts for the 22 

robbery; for taking the DVD and VCR at 23 

gunpoint; for the oral sex; for the anal sex, 24 

again at gunpoint; for breaking into Kipp's 25 
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apartment, not on just one occasion but twice, 1 

on March 15th, 2003, at his apartment at 3126 2 

Oregon here in the City of St. Louis; and for 3 

taking the money off of his counter. 4 

 Thank you. 5 

 THE COURT:  Mr. Pickett, do you wish to 6 

make an opening statement at this time? 7 

 MR. PICKETT:  Yes, Judge. 8 

 THE COURT:  You may proceed. 9 

 MR. PICKETT:  Thank you, sir. 10 

 Good morning. 11 

 You just heard the State outline what they 12 

expect to prove over the next day or two.  What 13 

I want you guys to remember, there's going to 14 

be a lot of information that comes out.  15 

There's going to be a lot of evidence.  A lot 16 

of it is going to come from Kipp Johnson.  Some 17 

of it is going to come from other officers, 18 

some from other witnesses.  As you look at this 19 

evidence, as you look at this information, Mr. 20 

Postawko has told you what he will show.  I'm 21 

going to tell you now what I won't show. 22 

 You're going to hear that there's no 23 

physical evidence of the sexual assault on Kipp 24 

Johnson.  You're going to hear that Mr. Johnson 25 
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didn't report this for a few months.  You're 1 

going to hear that he didn't tell his physician 2 

or his psychologist when he saw him two weeks 3 

after the incident.  You're going to hear that 4 

he told the psychologist that he had no sexual 5 

contact with anybody and that he didn't need to 6 

be tested for any communicable diseases. 7 

 You're going to hear Mr. Johnson talk 8 

about his paranoia, schizophrenia. 9 

 MR. POSTAWKO:  Objection, Your Honor. 10 

 THE COURT:  Counsel, approach please. 11 

 [The following proceedings took place at 12 

the bench outside the hearing of the jury:] 13 

 THE COURT:  What's going on here? 14 

 MR. PICKETT:  It's a credibility issue.  15 

It's going to come out on cross, but that's my 16 

expectation. 17 

 THE COURT:  Is there some medically 18 

diagnosed problem that this guy has? 19 

 MR. PICKETT:  He's admitted it in 20 

deposition, he has blackouts, he has memory 21 

loss. 22 

 THE COURT:  He has memory loss and 23 

blackouts?  That's a difference between 24 

paranoia and schizophrenia? 25 
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 MR. PICKETT:  We have medical records on 1 

him that he's been diagnosed as such. 2 

 THE COURT:  Are you going to bring in 3 

doctors with respect to that? 4 

 MR. PICKETT:  I'm just going to cross him 5 

on it.  I'm not bringing in a doctor. 6 

 THE COURT:  You're really treading heavily 7 

here.  I'll give you some latitude but, you 8 

know, if there's an issue that he has blackouts 9 

and he has some memory loss, I'll give you some 10 

latitude with respect to that.  But to conclude 11 

he has schizophrenia, that's probably not the 12 

appropriate thing to do. 13 

 MR. PICKETT:  Fair enough. 14 

 THE COURT:  The objection will be 15 

sustained. 16 

 [Proceedings were then resumed within the 17 

hearing of the jury as follows:] 18 

 THE COURT:  You may proceed. 19 

 MR. PICKETT:  Thank you, sir. 20 

 You'll hear Mr. Johnson talk about his 21 

blackouts and his memory loss.  As I mentioned, 22 

you'll hear the police officers discuss the 23 

lack of physical evidence, the lack of bruising 24 

on Mr. Johnson, although he claims to have been 25 
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punched. 1 

 When this is all finished at the end of 2 

the day today or early tomorrow, after we've 3 

heard all the evidence, and you take a look at 4 

that and you take a look at the witnesses, and 5 

you need to determine the credibility of those 6 

witnesses and the sufficiency of the evidence, 7 

I am going to ask that you find Mr. Carroll not 8 

guilty of all the counts in this case. 9 

 Thank you. 10 

 THE COURT:  You may call your first 11 

witness at this time, counsel. 12 

 MR. POSTAWKO:  The State calls Kipp 13 

Johnson. 14 

 THE COURT:  You may proceed, counsel. 15 

 MR. POSTAWKO:  Thank you, Your Honor. 16 

KIPP JOHNSON,  17 

Having been duly sworn by the Deputy Court Clerk, 18 

testified as follows: 19 

DIRECT EXAMINATION 20 

BY MR. POSTAWKO:   21 

 Q. Would you tell everyone your name please? 22 

 A. Kipp Johnson. 23 

 Q. Sir, how old are you? 24 

 A. I'm forty-one. 25 
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 Q. I want to direct your attention back to 1 

the early part of 2003, specifically February into 2 

March.  At that point in time, first of all, were 3 

you working anywhere? 4 

 A. Yes, I was. 5 

 Q. Where were you working? 6 

 A. For Personal Touch Home Health Care. 7 

 Q. What kind of job did you have? 8 

 A. It was a nursing home. 9 

 Q. What kind of hours did you work? 10 

 A. Usually from six to three, but that can 11 

vary. 12 

 Q. And did you have occasion to move into a 13 

new residence around February of 2003? 14 

 A. Yes, I did. 15 

 Q. And where were you moving from? 16 

 A. From Imperial. 17 

 Q. I'm sorry? 18 

 A. Actually, Herculaneum is where I was 19 

coming from. 20 

 Q. Where were you moving to? 21 

 A. South St. Louis. 22 

 Q. What was the reason you were moving at 23 

that time? 24 

 A. I had been in a relationship and it ended 25 
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and I wanted a new start. 1 

 Q. And who was that relationship with? 2 

 A. Tara Metzler. 3 

 Q. Did she move with you? 4 

 A. No, she didn't. 5 

 Q. So where were you moving to specifically?  6 

Do you remember the address? 7 

 A. 3126 Oregon. 8 

 Q. And where is that located, in what general 9 

area? 10 

 A. It's Dutch Town, right off Arsenal. 11 

 Q. Okay.  That's here in St. Louis? 12 

 A. Yes, sir. 13 

 Q. What led you to that particular location? 14 

 A. A friend of mine owned the building. 15 

 Q. Can you describe the type of building it 16 

is? 17 

 A. It's a four-family flat. 18 

 Q. Did you know any of the other people that 19 

lived in the flat when you moved in? 20 

 A. No. 21 

 Q. And did you, by any chance, know the 22 

person who lived in the specific apartment you were 23 

moving into? 24 

 A. No, I did not. 25 
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 Q. At some point in time, did you have 1 

occasion to learn the tenant, the former tenant of 2 

your apartment? 3 

 A. Yes, I did. 4 

 Q. And what was that name?  5 

 A. Nancy.  And I don't know what her last 6 

name was. 7 

 Q. Did you ever meet her? 8 

 A. Afterwards. 9 

 Q. Specifically prior to March 15th of 2003, 10 

had you ever met Nancy? 11 

 A. No. 12 

 Q. And can you describe the inside of the 13 

apartment? 14 

 A. It was just three simple rooms in a row. 15 

 Q. And so how did you go ahead and set up 16 

your living situation at that place? 17 

 A. The living room was in the front, the 18 

bedroom was in the middle, and the kitchen was at 19 

the back. 20 

 MR. POSTAWKO:  May I approach the witness, 21 

Your Honor? 22 

 THE COURT:  Yes, you may. 23 

 Q. (By Mr. Postawko)  If I could first hand 24 

you a photograph marked State's Exhibit 1 and ask 25 
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if you recognize that? 1 

 A. Yes, I do. 2 

 Q. What does the photograph, State's Exhibit 3 

1, show? 4 

 A. That's the front of the building, my side. 5 

 Q. So what's on the other side of the 6 

building? 7 

 A. The exact same thing, but another 8 

apartment. 9 

 Q. And is that a fair and accurate 10 

representation of how the front of 3126 Oregon 11 

looked back on March 15th, 2003? 12 

 A. Yes. 13 

 MR. POSTAWKO:  I move for introduction 14 

into evidence State's Exhibit 1. 15 

 THE COURT:  Any objection, counsel? 16 

 MR. PICKETT:  No objection. 17 

 THE COURT:  It will be admitted. 18 

 Q. (By Mr. Postawko)  I'd like to show you 19 

State's Exhibit 2.  Do you recognize that? 20 

 A. Yes, I do. 21 

 Q. What's shown on State's Exhibit 2? 22 

 A. It's the front door of the house. 23 

 Q. Pardon? 24 

 A. Front door of the apartment. 25 
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 Q. What happens when you go through that 1 

front door? 2 

 A. That would be my living room. 3 

 Q. That goes straight into the living room? 4 

 A. Yes. 5 

 Q. Do you have to go up any steps to get to 6 

your door? 7 

 A. Just those steps right there. 8 

 Q. Is that a fair and accurate representation 9 

of how that part of your apartment and that door 10 

looked back in March of 2003? 11 

 A. Yes, it is. 12 

 MR. POSTAWKO:  Move for introduction into 13 

evidence State's Exhibit 2. 14 

 THE COURT:  Any objection, counsel? 15 

 MR. PICKETT:  No objection. 16 

 THE COURT:  It will be admitted. 17 

 Q. (By Mr. Postawko)  Was anyone living with 18 

you at that time? 19 

 A. No, sir. 20 

 Q. From the time you moved in in February 21 

going into the early part of March, did anything 22 

that was unusual or aggravating happen at that 23 

apartment? 24 

 A. There was a lot of people that would knock 25 
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on the door. 1 

 Q. And do you know what they -- did you ever 2 

find out why they were knocking on your door? 3 

 A. They were looking for the girl that used 4 

to live there. 5 

 Q. Who was that? 6 

 A. Nancy. 7 

 Q. Would they say Nancy's name? 8 

 A. Yeah. 9 

 Q. How often would people come looking for 10 

Nancy? 11 

 A. The first couple of days, quite often. 12 

 Q. And what time -- was there any special 13 

time of the day or night that they would come? 14 

 A. Evening hours.  15 

 Q. All right.  Did you ever have any problems 16 

at first with any of the people that came looking 17 

for Nancy? 18 

 A. No. 19 

 Q. During this time period, did you also 20 

begin to know any of the other people who lived in 21 

the building? 22 

 A. Just the lady upstairs. 23 

 Q. What's her name? 24 

 A. Rose Harper. 25 
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 Q. Did you start to become friends with Rose? 1 

 A. Yeah.  I hadn't known her very long. 2 

 Q. How old is Rose? 3 

 A. A little over or maybe in her early 4 

fifties. 5 

 Q. I'd like to specifically start talking 6 

about the early morning hours of March 15, 2003.  7 

Do you remember what you were doing that night?  8 

Did you go to bed the night of March 14? 9 

 A. Yes, I did. 10 

 Q. Do you remember about what time you went 11 

to bed? 12 

 A. Around eleven probably. 13 

 Q. Did you have to work the next day? 14 

 A. Yes, sir. 15 

 Q. What time were you planning to get up to 16 

go to work? 17 

 A. About five. 18 

 Q. Did you sleep through the night? 19 

 A. Till about three. 20 

 Q. What happened about three? 21 

 A. There came a loud banging at the door. 22 

 Q. So now, where were you when this banging 23 

at the door started? 24 

 A. I was in bed asleep. 25 
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 Q. And was that the same room where the door 1 

where the banging was taking place was? 2 

 A. No, it was the next room. 3 

 Q. So what did you do? 4 

 A. I yelled, "Who is it," and I thought they 5 

said, "Nick." 6 

 Q. Who's Nick? 7 

 A. Nick would be my friend who owned the 8 

building. 9 

 Q. So what did you do? 10 

 A. I immediately answered the door, unlocked 11 

and opened it. 12 

 Q. Did you look outside first? 13 

 A. I couldn't at the time.  There was no 14 

window in the door at the time. 15 

 Q. So what happened when you unlocked the 16 

door? 17 

 A. This black man pushed his way past me. 18 

 Q. How do you mean?  Pushed his way in? 19 

 A. Just kind of shoved at the door and he 20 

walked right in. 21 

 Q. Did you invite him in? 22 

 A. No. 23 

 Q. Did you intend or want him to come into 24 

your apartment? 25 
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 A. No. 1 

 Q. Did you tell him that? 2 

 A. I don't particularly remember.  I asked 3 

him what he wanted at that point and he was yelling 4 

for Nancy anyway. 5 

 Q. Had you ever met this person before? 6 

 A. No. 7 

 Q. Can you kind of describe him? 8 

 A. He was a very black man, tall, kind of 9 

big. 10 

 Q. And so what?  He shoves past you and what 11 

happened? 12 

 A. He wanted Nancy.  He demanded to see her. 13 

He said she owed him money. 14 

 Q. Did you tell him anything? 15 

 A. I said, "Look around.  She doesn't live 16 

her no more." 17 

 Q. So then how did he react to that? 18 

 A. He kind of looked around the room, and he 19 

said, "I'm not leaving here without the money." 20 

 Q. So what happened then? 21 

 A. I said, "I don't have any money.  I don't 22 

know you and Nancy doesn't live here."  I said, 23 

"The lady upstairs, Ms. Harper, knows Nancy and she 24 

knows where Nancy lives now.  You could go ask 25 
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her." 1 

 Q. By the way, at that point in time, again, 2 

you didn't know this person? 3 

 A. No. 4 

 Q. Did you have any money in your apartment? 5 

 A. Yes, I did. 6 

 Q. About how much money and where was it? 7 

 A. I had about forty bucks. 8 

 Q. Where was it? 9 

 A. It was on my dresser. 10 

 Q. Where was that? 11 

 A. In my bedroom. 12 

 Q. At this time when you were first talking 13 

to him, what room were you guys in? 14 

 A. In the living room by the door. 15 

 Q. What happens next after you tell him about 16 

Rose?  Did he indicate whether or not he knew Rose? 17 

 A. He indicated he did.  I mean, I don't 18 

remember the exact words, but he indicated he did 19 

know her. 20 

 Q. By the way, at this point in time, did you 21 

know what this person's name was? 22 

 A. No, I did not. 23 

 Q. So then what happens? 24 

 A. So he refused to leave, and I said, "I 25 
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can't help you.  I don't even know this Nancy."  I 1 

said, "You go around the back, knock on her door, 2 

and Rose will tell you where Nancy is or how you 3 

can get hold of her."  And he insisted that I do 4 

that. 5 

 Q. Did he say why? 6 

 A. He didn't want to see Rose. 7 

 Q. Now, how were you feeling at this point in 8 

time? 9 

 A. I was kind of feeling intimidated because 10 

he kept reaching in his jacket. 11 

 Q. How was he reaching in his jacket? 12 

 A. Like sort of gangster-like, like he had a 13 

gun or something maybe. 14 

 Q. And how was he acting overall?  How would 15 

you describe him? 16 

 A. Agitated, jumpy, nervous. 17 

 Q. And so, when he was reaching, making the 18 

motion towards his jacket, did that concern you at 19 

all? 20 

 A. Yes, it did. 21 

 Q. Why did it concern you? 22 

 A. To be honest, I wasn't really from the 23 

city, so I wasn't really accustomed to the area or 24 

knew anyone.  And, basically, it was just like from 25 



 212 

TV how I'd see things, you know.  And I was half 1 

asleep still. 2 

 Q. Were you concerned that he could be 3 

reaching for something? 4 

 A. Yes. 5 

 Q. What were you concerned he might be 6 

reaching for? 7 

 A. A gun. 8 

 Q. All right.  He keeps insisting that you go 9 

get Rose? 10 

 A. Yes.  He was very irritated to me. 11 

 Q. Now, where was he when this conversation 12 

was taking place? 13 

 A. At that point in time, he moved around me 14 

towards the back of me, and I turned around away 15 

from the door. 16 

 Q. Did you try and stop him from going any 17 

further in the apartment? 18 

 A. I told him he needed to leave. 19 

 Q. And did he? 20 

 A. No. 21 

 Q. So then what happened? 22 

 A. He said, I need to go get Rose.  "Tell her 23 

I'm here."  At this point, he had his hand in his 24 

jacket. 25 
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 Q. I just want to make sure, the door that he 1 

entered, is that the same door we saw in State's 2 

Exhibit Number 2? 3 

 A. Yes. 4 

 Q. So at that point, what did you do? 5 

 A. I didn't know what to do really, to be 6 

honest with you.  I was kind of dazed by the whole 7 

situation.  And so I said, "Well, go around back, 8 

and I'll knock on the door for you."  He wouldn't 9 

do that.  He said, "I'll come with you through the 10 

house." 11 

 So I knew from talking to Ms. Harper that she 12 

worked for the correctional service, so I figured 13 

she could -- she had a gun and she could handle the 14 

situation if she knew this person. 15 

 Q. So did you go to get Rose? 16 

 A. Yes, I did. 17 

 Q. How were you going to get Rose? 18 

 A. I just started to walk through the 19 

apartment and he kind of followed right behind me. 20 

 Q. Now, were you going to the same door that 21 

he entered in? 22 

 A. No. 23 

 Q. Was there another door? 24 

 A. The door going into the bedroom and into 25 
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the kitchen. 1 

 Q. Where does that lead? 2 

 A. To the back door. 3 

 Q. Once you go out the back door, how do you 4 

get to Rose's? 5 

 A. I just simply open the door and knock on 6 

hers.  It's directly next to mine. 7 

 Q. Did you do that?  8 

 A. Yes, I did.  9 

 Q. While you're doing that, knocking on 10 

Rose's door, where is he? 11 

 A. He was right there in the kitchen with me 12 

at that time. 13 

 Q. And so what happened?  Did Rose answer the 14 

door? 15 

 A. Not right away.  So I started pounding 16 

harder because he was getting more irritated it 17 

seemed like. 18 

 Q. What was he doing that indicated to you 19 

that he was getting more irritated? 20 

 A. I asked him if he was on some kind of 21 

drugs the way he was acting. 22 

 Q. How was he acting? 23 

 A. Nervous, tight, just angry in general. 24 

 Q. You never met this guy before? 25 
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 A. Never. 1 

 Q. So how long do you think you had to knock 2 

before you got a response from Rose's apartment? 3 

 A. Maybe fourteen, fifteen times, a little 4 

more.  I don't know. 5 

 Q. Now, does Rose live on the same floor as 6 

you in the apartment? 7 

 A. No, she lives in the upstairs apartment. 8 

 Q. So directly above you? 9 

 A. Yes. 10 

 Q. So while you're doing this fourteen, 11 

fifteen times, you say you're knocking, what does 12 

he do? 13 

 A. He's standing right there.  But, like, the 14 

door opens inwards and he was, like, at the end of 15 

the door and I was, like, at the outer part of the 16 

door.  I kept trying to coax him to come out on the 17 

porch but he wouldn't come out. 18 

 Q. And was he indicating to you in any way 19 

whether or not you should let Rose know he was 20 

there? 21 

 A. Not at that point. 22 

 Q. So what happened next? 23 

 A. So finally Rose yelled down, "Who is it." 24 

 Q. And what happened? 25 
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 A. He said, "Don't tell her it's me here." 1 

 Q. So how did you respond to Rose? 2 

 A. I said, "What do you want me to tell her?" 3 

 And he said, "Get money from her and I'll 4 

leave."   5 

 So I said, "Rose, I need you to come 6 

downstairs."   7 

 She goes, "Who is it?"   8 

 And I said, "It's Kipp, your neighbor."  9 

She says, "What's wrong?" 10 

 I said, "I need to borrow some money from you." 11 

 Q. Now, this conversation, is she downstairs 12 

yet? 13 

 A. No, she's still at the landing. 14 

 Q. So then what happened? 15 

 A. She kept saying, "What's wrong?" 16 

 And I just said, "I need money from you." 17 

 Q. And then what took place? 18 

 A. She says, "Just a minute," and I assume 19 

she went to go get a robe or something. 20 

 Q. Did she end up coming downstairs? 21 

 A. Yeah, directly afterwards. 22 

 Q. When she came downstairs, was he still 23 

standing right there? 24 

 A. When I heard her coming down the steps, I 25 
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turned around to look to see where he was.  He had 1 

moved back between the bedroom and the living room 2 

doorway. 3 

 Q. All right.  So what happened when Rose 4 

came downstairs? 5 

 A. Well, when she came downstairs, she 6 

couldn't see directly into the apartment from where 7 

she was at because the door was not opened all the 8 

way completely.  And I just kept signaling with my 9 

eyes that there was a problem. 10 

 Q. What do you mean signaling with your eyes? 11 

 A. [Indicated.]  Like something's wrong. 12 

 Q. So you're like making your eyes point in 13 

the direction of him? 14 

 A. Right, because he could see me and I 15 

didn't want -- I didn't know what he was going to 16 

do. 17 

 Q. So what then took place with Rose? 18 

 A. Rose said, "Is somebody in your 19 

apartment?" 20 

 And I said, "Yeah," and I whispered. 21 

 Q. Okay. 22 

 A. Then she just kind of pushed aside me and 23 

opened the door all the way and she could see him 24 

from where he was standing from the back door. 25 
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 Q. And where was he standing at that point? 1 

 A. Inside of the living room but right at the 2 

doorway. 3 

 Q. So then what took place? 4 

 A. Rose immediately recognized him. 5 

 Q. How did Rose respond? 6 

 A. She said, "Tony, is that you?" 7 

 Q. And did he respond? 8 

 A. He kind of hesitated at first, but then he 9 

said, "Yeah," or something along those lines. 10 

 Q. Okay.  So then what happened? 11 

 A. They got into a conversation about Nancy 12 

owing him money for drugs. 13 

 Q. So what took place then? 14 

 A. Well, she explained to him that she didn't 15 

live there anymore, that she was living with her 16 

sister or something, and that she owed her money, 17 

too, Rose, and she was wondering where her money 18 

was.  And he said something about people being 19 

outside that were going to kill him if he didn't 20 

come out with the money.  That's why he wasn't 21 

leaving.  And she said, "Well, maybe I only have a 22 

couple of dollars in change I can give you." 23 

 Q. Okay.  So did Rose then go anywhere? 24 

 A. She made Tony follow her out to the back 25 
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porch. 1 

 Q. And then what happened? 2 

 A. Then she went upstairs to get some change 3 

for him. 4 

 Q. Okay.  And where were you when this 5 

happened? 6 

 A. I had stepped out on the back porch and 7 

closed my back door because I didn't want him going 8 

back into the apartment. 9 

 Q. And so what happened next? 10 

 A. She came right back down, gave him a 11 

handful of change.  And he wanted to walk back 12 

through my apartment to go back out and I told him 13 

no, go around the gangway. 14 

 Q. And did he? 15 

 A. Eventually, yeah. 16 

 Q. Now, just to make sure, during the time 17 

that you had gone to the back door of Rose's, were 18 

you able to keep an eye on him all the time? 19 

 A. Pretty much. 20 

 Q. Every time he was in the vicinity of your 21 

bedroom? 22 

 A. Yeah.  He had to come back through it. 23 

 Q. After he left, did you at any point look 24 

around to kind of take an inventory of the place? 25 
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 A. Not really so much.  I told Rose I had a 1 

couple of bucks in my house I would give her for 2 

getting rid of him for me. 3 

 Q. Did you do that? 4 

 A. I went to get it and it wasn't there. 5 

 Q. Where did you go to get it from? 6 

 A. From my dresser. 7 

 Q. When was the last time you'd seen that 8 

money? 9 

 A. Before I went to bed. 10 

 Q. Other than this person, had anyone else 11 

been in your apartment? 12 

 A. No. 13 

 Q. Have you ever seen that money since? 14 

 A. No. 15 

 Q. About how much money was that? 16 

 A. It was about forty dollars. 17 

 Q. Now, after he left, did you say you talked 18 

to Rose? 19 

 A. For a few minutes, yes. 20 

 Q. And did you contemplate contacting the 21 

police about this? 22 

 A. Yes, I did. 23 

 Q. Now, did you have a phone at that time? 24 

 A. No, I didn't. 25 
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 Q. Did you call the police? 1 

 A. I asked if I could use the phone to call 2 

the police, and she told me it wouldn't be 3 

necessary.  She knew him from coming around the 4 

neighborhood.  He was harmless.  He was just high 5 

on drugs.  He knew that Nancy wasn't there now and 6 

he would never come back. 7 

 Q. So did you feel that it was over with with 8 

this guy? 9 

 A. Yeah, I assumed she knew what she was 10 

talking about. 11 

 Q. Do you recall how he was dressed? 12 

 A. Yeah.  He had kind of like a jean material 13 

like kind of bags on. 14 

 Q. Wait, wait.  I'm not sure what you mean.  15 

Bags? 16 

 A. You know, where they hang down? 17 

 Q. Pants? 18 

 A. Yeah. 19 

 Q. Baggy jeans? 20 

 A. Yeah, the kind of shiny ones, and a white 21 

parka.  And I'm not really sure what shirt he had 22 

on at the time; I think it was red. 23 

 Q. And during the time period that he was 24 

there, did you get an opportunity to get a pretty 25 
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good look at him? 1 

 A. Not really too well because the apartment 2 

was dark. 3 

 Q. I'm going to show you what's been marked 4 

as State's Exhibit 8.  Does this look familiar to 5 

you at all? 6 

 A. Yes. 7 

 Q. Where do you believe this looks familiar 8 

from? 9 

 A. That's the jacket he had on. 10 

 Q. Okay.  So after you had the conversation 11 

with Rose about the police, what did you do then? 12 

 A. I went back in, maybe I smoked a 13 

cigarette, and went back to bed, made sure the 14 

house was locked up. 15 

 Q. Did this make you nervous at all about 16 

what had just happened? 17 

 A. Well, yeah. 18 

 Q. So what did you do the next morning? 19 

 A. I got up, got ready for work, ate 20 

something, and left for work. 21 

 Q. Typical day at work?  Anything unusual 22 

about work? 23 

 A. Not really, no. 24 

 Q. Again, you were working as a nurse's aide 25 
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at that time? 1 

 A. Yes. 2 

 Q. And what about after work?  What did you 3 

do? 4 

 A. After work, I went into my office and 5 

picked up my paycheck for the week, went out and 6 

cashed it.  I was out in Festus where my office 7 

was.  I went into Wal-Mart Super Center.  I had 8 

bought a DVD and I got groceries while I was there. 9 

 Q. Did you have any particular plans for the 10 

night? 11 

 A. Basically just to stop by and see my 12 

nephew and niece and my sister, go home and watch a 13 

movie and eat dinner. 14 

 Q. Again, this is the same calendar day as 15 

the previous three A.M. incident, is that right? 16 

 A. Yeah. 17 

 Q. Did you end up getting home that evening? 18 

 A. Yes. 19 

 Q. Was it light or dark outside when you got 20 

home? 21 

 A. Oh, it was getting dark. 22 

 Q. And this is March 15th? 23 

 A. Right. 24 

 Q. So what did you do when you got home? 25 
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 A. Well, immediately I started my dinner, 1 

which was a Banquet-type dinner that you put in the 2 

oven.  It takes like forty-five minutes, so I 3 

figured I'd run get a bath.  I had actually went in 4 

the living room, set up the DVD player for the 5 

movie, and ran my bath.  By that time, it was 6 

pretty close to time for the food to be done. 7 

 Q. All right.  So what did you do then? 8 

 A. Well, I turned the bath off, of course, 9 

got my clothes out that I was going to change into, 10 

you know, started preparing my dinner.  Then, when 11 

I was in the kitchen, all of a sudden there came a 12 

loud thumping at my front door. 13 

 Q. And how loud would you describe this?  Was 14 

this a typical knock? 15 

 A. No, this was a violent-type of a knock 16 

like somebody was angry. 17 

 Q. And did you have any idea who it was? 18 

 A. Not at first, no.  19 

 Q. And were you with anyone at that time in 20 

your apartment? 21 

 A. No. 22 

 Q. By the way, had you seen Rose that night? 23 

 A. No, I hadn't. 24 

 Q. Do you know if she was home or not? 25 
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 A. I knew she wasn't home. 1 

 Q. How did you know she wasn't home? 2 

 A. Because we parked in the same area. 3 

 Q. All right.  So you hear this violent 4 

knock.  What did you do? 5 

 A. I went towards the bedroom and I yelled 6 

who was it, and he yelled, "Tony." 7 

 Q. Now, at this point in time, did you 8 

recognize the name Tony? 9 

 A. Yes. 10 

 Q. From where? 11 

 A. From the night before. 12 

 Q. What did you do? 13 

 A. I told him, "I told you Nancy doesn't live 14 

here.  Go away." 15 

 Q. And how did he respond? 16 

 A. Angrily. 17 

 Q. What do you mean? 18 

 A. He told me that I owed him money. 19 

 Q. What did you say to that? 20 

 A. I said, "Dude, I don't even know you.  I 21 

don't owe you nothin'.  Now, get the hell away from 22 

my house.  I called the police." 23 

 Q. And which door was it that he was banging 24 

on? 25 
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 A. The front door. 1 

 Q. The same one he came in the night before? 2 

 A. Yes. 3 

 Q. Had you called the police at that point? 4 

 A. No, I didn't. 5 

 Q. Why not? 6 

 A. 'Cause I didn't have the phone turned on 7 

yet. 8 

 Q. What happened after that? 9 

 A. He just kept yelling, like having a 10 

conversation with someone out there in the gangway.  11 

 Q. So did it sound like -- was he talking 12 

directly towards you the whole time? 13 

 A. No.  It sounded like he was talking to 14 

someone else. 15 

 Q. So what did that lead you to believe? 16 

 A. That there was more than one person out 17 

there. 18 

 Q. So what happened? 19 

 A. Well, I knew that the young boy next door 20 

downstairs was home because I had seen him when I 21 

came home, so I was thinking about going out the 22 

back door to go to his house to see if I could use 23 

their phone. 24 

 Q. Did you? 25 
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 A. Well, I actually headed in that direction, 1 

and by the time I got to the kitchen, he was 2 

kicking in my door. 3 

 Q. How do you go from the front door to the 4 

back door from the outside? 5 

 A. Through a gangway and through a gate to 6 

the porch. 7 

 Q. So you just have to go around the 8 

building? 9 

 A. Right. 10 

 Q. So, now, this was the back door? 11 

 A. Yeah. 12 

 Q. Are you saying or doing anything then? 13 

 A. I said, "You'd better get the hell away 14 

from here.  The police are on their way here." 15 

 Q. How did he respond? 16 

 A. He responded, "We can do this the easy way 17 

or the hard way, but I'm not leaving here without 18 

some money." 19 

 Q. Did you know what he meant by that, the 20 

easy way or the hard way? 21 

 A. I maybe theorized in my head. 22 

 Q. All right.  So what happened next? 23 

 A. So I headed back towards the front of the 24 

house to my bedroom where I had a baseball bat. 25 
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 Q. And what did you do with that? 1 

 A. I grabbed the baseball bat because I knew 2 

this guy wasn't going away, and I was afraid he was 3 

going to break in. 4 

 Q. Like the night before? 5 

 A. No.  I thought he was going to beat the 6 

door in as hard as he was pounding on it. 7 

 Q. Just to make sure, had you physically seen 8 

him at this point in time? 9 

 A. No. 10 

 Q. Did the voice sound similar as the guy 11 

from the night before? 12 

 A. Yes. 13 

 Q. After you pick up the bat, what happens? 14 

 A. I was, at that point, in my bedroom at the 15 

doorway to the living room and he was at the front 16 

door then. 17 

 Q. And what was he doing at the front door? 18 

 A. Just repeating, "We're going to do this 19 

the easy way or the hard way.  You'd better open 20 

this fuckin' door now." 21 

 Q. Those were the words he was using? 22 

 A. Yes. 23 

 Q. What did you do? 24 

 A. I told him, "The police are on their way 25 
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here.  You'd better get out of here." 1 

 Q. So what happened then? 2 

 A. He goes, "Is this your car out front," or 3 

something like that.   4 

 And I said, "No, I don't have a car."  I lied 5 

to him. 6 

 Q. Did that get rid of him? 7 

 A. It quieted him down for a second and I was 8 

still where I was at. 9 

 Q. Then what happened? 10 

 A. It was like maybe he walked to the front 11 

of the house or something and he came back and 12 

immediately started kicking in the front door. 13 

 Q. At that point in time, did your front door 14 

have a deadbolt? 15 

 A. Yes, it did. 16 

 Q. Was the deadbolt shut, do you know? 17 

 A. Yes, it was. 18 

 Q. So was he able -- what happened then? 19 

 A. After a couple more kicks, he finally 20 

broke the door open. 21 

 Q. And what happened once the door got broke 22 

open? 23 

 A. I was still in the same position. 24 

 Q. You still had the bat? 25 
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 A. Yes, I did. 1 

 Q. What did you do then? 2 

 A. I had the bat in the position to hit him 3 

with it. 4 

 Q. Did you hit him? 5 

 A. No, I didn't. 6 

 Q. What happened? 7 

 A. He pulled a gun out on me. 8 

 Q. Could you describe this gun that you're 9 

talking about? 10 

 A. It was like an older model of gun I would 11 

assume.  I'm not a gun expert, but it was all 12 

silver. 13 

 Q. How big? 14 

 A. About this big I guess.  [Indicated.]  15 

 Q. Okay.  You've got your hand -- what is 16 

that, about eight inches apart I guess? 17 

 A. Yeah, I would say like a World War II type 18 

of gun, that period. 19 

 Q. Okay.  So a handgun? 20 

 A. Yes. 21 

 Q. I just want to make sure.  Not a rifle?  22 

Not a shotgun?  But a handgun? 23 

 A. No, a handgun. 24 

 Q. Anything about it that would give you any 25 
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indication that it wasn't real? 1 

 A. No. 2 

 Q. Did you believe it was real? 3 

 A. Yes. 4 

 Q. Did it appear real? 5 

 A. Yes. 6 

 Q. So what did he do with the gun? 7 

 A. He pointed it directly at me. 8 

 Q. Now, at this point in time, were you able 9 

to see who it was? 10 

 A. Yes. 11 

 Q. And did you recognize the person then? 12 

 A. Yes. 13 

 Q. And where did you recognize the person 14 

from? 15 

 A. The night before. 16 

 Q. And how was he dressed? 17 

 A. Same clothes. 18 

 Q. Same jacket? 19 

 A. Yes. 20 

 Q. That we looked at in State's Exhibit 8, 21 

this white parka? 22 

 A. Yes. 23 

 Q. All right.  So what did you do then? 24 

 A. I just stood there. 25 
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 Q. What was he doing? 1 

 A. Telling me to get rid of the bat. 2 

 Q. So what did you do with the bat? 3 

 A. I hesitated at first.  He walked closer to 4 

me, so I set the bat down.  And as I'm setting it 5 

down, I pushed it behind the dresser. 6 

 Q. Why did you do that? 7 

 A. I was thinking that he would pick it up 8 

and beat me with it. 9 

 Q. Okay.  As he's ordering you to get rid of 10 

the bat, do you see the gun? 11 

 A. Yes. 12 

 Q. What's he doing with the gun? 13 

 A. He's holding it directly to my face. 14 

 Q. What do you mean?  Can you kind of 15 

describe that? 16 

 A. [Indicated.] 17 

 Q. You've got like your index finger and your 18 

thumb pointed like a gun.  What's the barrel 19 

pointed towards? 20 

 A. Straight to my face. 21 

 Q. Right between your eyes? 22 

 A. Yes.  23 

 Q. Were you scared at that point? 24 

 A. Yes. 25 
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 Q. So what happens next after you get rid of 1 

the bat? 2 

 A. He told me to step into the light in the 3 

living room. 4 

 Q. Was the living room light on? 5 

 A. No.  The TV was on. 6 

 Q. So did you do that? 7 

 A. Yes. 8 

 Q. Did you feel you had a choice? 9 

 A. No. 10 

 Q. What happened once you stepped into the 11 

living room? 12 

 A. He told me to get down on my knees. 13 

 Q. Get down on your knees? 14 

 A. Yes. 15 

 Q. What do you mean? 16 

 A. Get down on my knees. 17 

 Q. Just kneeling? 18 

 A. Yes. 19 

 Q. Just like now I'm on my knees with my feet 20 

behind me? 21 

 A. Yes. 22 

 Q. And what were you -- when you got down in 23 

this position, what did you do? 24 

 A. I just sat there like that. 25 
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 Q. So what did he do? 1 

 A. He put the gun to the side of my head. 2 

 Q. So how far away was he from you? 3 

 A. He was right there by me. 4 

 Q. So when he puts the gun to the side of 5 

your head as you're kneeling, what happened next? 6 

 A. Well, I kept thinking he was going to kill 7 

me. 8 

 Q. Was he saying anything to you at this 9 

time? 10 

 A. That if I didn't give him some money that 11 

he was going to kill me. 12 

 Q. Okay.  What did you say to him? 13 

 A. I told him that I didn't have any money. 14 

 Q. So what happened then? 15 

 A. He kind of just looked around the room and 16 

he said, "I'm not leaving here till I get my 17 

money."  And I kept explaining to him that I didn't 18 

know him, that his problem was with this girl, and 19 

that he needed to find her. 20 

 Q. And did he accept that as an answer? 21 

 A. No, he did not. 22 

 Q. Did anything else in the apartment appear 23 

to attract his attention? 24 

 A. Yes. 25 
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 Q. What was that? 1 

 A. The way the room was decorated. 2 

 Q. Can you tell us how the room was 3 

decorated? 4 

 A. Like in Southwestern -- like in Indian 5 

motif. 6 

 Q. And I'd like to hand you now at this time 7 

State's Exhibit 3 and ask you if you recognize 8 

State's Exhibit 3? 9 

 A. Yes, I do. 10 

 Q. And what is the photograph in State's 11 

Exhibit 3 showing? 12 

 A. My living room and the television. 13 

 Q. Are there decorations on the floor and 14 

wall? 15 

 A. Yes. 16 

 Q. Is this how that part of your living room 17 

appeared back on March 15th of 2003? 18 

 A. Yes. 19 

 Q. Okay.  We'll come back to this in a few 20 

minutes.  Did he make a comment about how it was 21 

decorated? 22 

 A. Excuse me? 23 

 Q. Did he make a comment about how you had 24 

the apartment decorated? 25 
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 A. Yes. 1 

 Q. What did he say? 2 

 A. That I must be a fag to have it decorated 3 

that way. 4 

 Q. Okay.  So then what happened? 5 

 A. I just begged him to leave. 6 

 Q. And did he? 7 

 A. No. 8 

 Q. What did he do then? 9 

 A. Got more irritated, pushed the gun further 10 

into my head. 11 

 Q. Was it actually making contact with your 12 

skin? 13 

 A. Yeah. 14 

 Q. Did it hurt? 15 

 A. It started to, yeah. 16 

 Q. All right.  So then what happened? 17 

 A. I said, "Just take my shit and leave," 18 

'cause he was looking at the DVD player and the VCR 19 

and things like that. 20 

 Q. So you actually had a DVD player and a VCR 21 

hooked up to your TV? 22 

 A. Yeah. 23 

 Q. And, in fact, we'll come back to this.  24 

Are the cords or the wires for those appliances 25 
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shown in State's Exhibit 3? 1 

 A. Yes, sir. 2 

 Q. All right.  So now what happened? 3 

 A. He said, "I'm going to take it.  I'm going 4 

to take a lot more than that." 5 

 Q. Did you know what he meant by "a lot more 6 

than that"? 7 

 A. No. 8 

 Q. What happened then? 9 

 A. He started to undo his pants. 10 

 Q. How was he undoing his pants? 11 

 A. With his free hand. 12 

 Q. So where was the hand with the gun? 13 

 A. Still in my head. 14 

 Q. Do you know which hand that was? 15 

 A. This is the hand, the left hand, he used 16 

it to undo his pants. 17 

 Q. So the right hand would have had the gun? 18 

 A. Yes. 19 

 Q. What do you mean "undo his pants"?  What 20 

did he do? 21 

 A. He just unbuttoned them and they just came 22 

unzipped. 23 

 Q. The same baggy jeans that you described 24 

from the night before? 25 
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 A. Yes. 1 

 Q. What happened after he undid his pants? 2 

 A. They dropped to the floor. 3 

 Q. Did he have underwear on? 4 

 A. I believe so. 5 

 Q. Okay.  So what happened then? 6 

 A. He told me that, since I was a fag, I'd 7 

better start giving him the best head he ever had. 8 

 Q. While he was doing this, what was he doing 9 

with the gun? 10 

 A. Shoving it into the side of my head. 11 

 Q. So what did you do? 12 

 A. I begged him to leave. 13 

 Q. Did he?  Did he continue making demands? 14 

 A. He grabbed the back of my head. 15 

 Q. Once he grabbed the back of your head, 16 

what did he do? 17 

 A. Shoved it into his crotch. 18 

 Q. And then what happened?  19 

 A. He told me I'd better start sucking. 20 

 Q. Suck.  Did you know what he meant? 21 

 A. Yes. 22 

 Q. What did you do? 23 

 A. I begged him one more time. 24 

 Q. Did that work? 25 
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 A. No, sir. 1 

 Q. Then what happened? 2 

 A. He forced it into my throat. 3 

 Q. When you say he forced it into your 4 

throat, what did he force into your throat? 5 

 A. His penis. 6 

 Q. Did you want him to do that? 7 

 A. No. 8 

 Q. What happened then when he -- so his penis 9 

went into your mouth? 10 

 A. Yes. 11 

 Q. Then did he make you do something once his 12 

penis was in your mouth? 13 

 A. He made me suck. 14 

 Q. Okay.  And what happened while you were 15 

doing that? 16 

 A. I guess I scraped him with my teeth or 17 

something. 18 

 Q. Did he become angry or irritated? 19 

 A. Yeah.  He told me I'd better do better 20 

than that. 21 

 Q. So did you continue to follow his orders? 22 

 A. I tried to. 23 

 Q. And then what happened? 24 

 A. I started getting ill. 25 



 240 

 Q. What do you mean? 1 

 A. It wasn't just the act.  He had a very bad 2 

body odor.  I started getting queasy, kind of like 3 

vomiting. 4 

 Q. Did you actually vomit? 5 

 A. No. 6 

 Q. Did it feel like you were going to though? 7 

 A. Yes. 8 

 Q. So what did you do? 9 

 A. I just kept gagging and he pushed me away 10 

from him. 11 

 Q. When he pushed you away, did he say 12 

anything? 13 

 A. Yes. 14 

 Q. What did he say? 15 

 A. I'm going to do a whole lot better than 16 

that or else I'm going to die tonight. 17 

 Q. So then what happened? 18 

 A. He instructed me to stand up. 19 

 Q. And did you? 20 

 A. Yes. 21 

 Q. And then what happened? 22 

 A. He pushed me towards the bedroom. 23 

 Q. Now, where were his pants at this time? 24 

 A. Around his ankles. 25 
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 Q. So then what happened? 1 

 A. I was facing away from him.  I assume he 2 

grabbed his pants up. 3 

 Q. So you weren't looking at him at that 4 

point? 5 

 A. No. 6 

 Q. Were you headed somewhere or were you 7 

directed to go somewhere? 8 

 A. To the bedroom. 9 

 Q. And did you go to the bedroom? 10 

 A. Yes. 11 

 Q. As you are walking from the living room to 12 

the bedroom, where was he? 13 

 A. Right directly behind me. 14 

 Q. Was he still in physical contact with you? 15 

 A. Close enough I could feel him there. 16 

 Q. And do you know where the gun was at that 17 

point? 18 

 A. In my back. 19 

 Q. Could you feel it? 20 

 A. Yes. 21 

 Q. Were you looking at him at that time? 22 

 A. No. 23 

 Q. And what happened then as you headed back 24 

towards the bedroom? 25 
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 A. He instructed me to sit down on the bed. 1 

 Q. Did you do that? 2 

 A. Yes. 3 

 Q. What happened then? 4 

 A. He let his pants drop back to the floor. 5 

 Q. So at this point, you see he had raised 6 

them back up? 7 

 A. He was holding them. 8 

 Q. And what happened when he dropped his 9 

pants again? 10 

 A. He pushed it in my face again. 11 

 Q. Pushed what? 12 

 A. His penis. 13 

 Q. What happened when he pushed his penis in 14 

your face again? 15 

 A. He made me start sucking his dick again. 16 

 Q. And once again, did you comply with his 17 

order at that time? 18 

 A. Yes. 19 

 Q. And where was the gun? 20 

 A. To my head. 21 

 Q. How long did the second time -- did this 22 

take place? 23 

 A. For a little while. 24 

 Q. What happened then? 25 
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 A. I almost actually did throw up. 1 

 Q. Was he saying anything to you while you 2 

were doing this? 3 

 A. He was calling me fag, told me I deserved 4 

it, that I owed him. 5 

 Q. And so then what happened? 6 

 A. He made me stand up again. 7 

 Q. Okay.  And, by the way, how were you 8 

dressed at this point in time? 9 

 A. I had pajama pants on and a T-shirt, 10 

socks. 11 

 Q. When you say pajama pants, can you 12 

describe how those fit you? 13 

 A. Loosely. 14 

 Q. Okay.  An elastic band? 15 

 A. Elastic and a tie. 16 

 Q. All right.  So when you stood up, what 17 

happened then? 18 

 A. He told me to turn around. 19 

 Q. Did you turn around? 20 

 A. Yes, I did. 21 

 Q. Once you turned around, I just want to 22 

make sure, where were you actually located at? 23 

 A. Directly on the side of the bed. 24 

 Q. So you're in the bedroom right next to the 25 
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bed? 1 

 A. Yes. 2 

 Q. So what happened after you turned around? 3 

 A. I hesitated at first because I thought he 4 

was going to shoot me because I'd made him mad. 5 

 Q. And did he still have the gun in his right 6 

hand? 7 

 A. I believe so. 8 

 Q. So what happened then? 9 

 A. He told me to pull my pants down, take my 10 

pants leg off. 11 

 Q. And what did you do? 12 

 A. I did. 13 

 Q. Did you feel you had a choice? 14 

 A. No, sir. 15 

 Q. Did you want to do it? 16 

 A. No, I did not. 17 

 Q. Did you know what was about to happen? 18 

 A. Yes. 19 

 Q. So what happened then? 20 

 A. He pushed me on the bed. 21 

 Q. And what happened after that? 22 

 A. He mounted me. 23 

 Q. When you say he mounted you, can you 24 

describe for us a little bit what you mean? 25 
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 A. Climbed on top of me. 1 

 Q. And when he climbed on top of you, how 2 

were, I guess, how were you two positioned? 3 

 A. He pushed my legs apart. 4 

 Q. From behind? 5 

 A. Yes. 6 

 Q. So he's behind you? 7 

 A. Yes. 8 

 Q. When he pushed your legs apart, what 9 

happened? 10 

 A. He tried to enter me, penetrate me. 11 

 Q. What do you mean by penetrate you?  What 12 

part of your body? 13 

 A. My rectum. 14 

 Q. And could you feel what he was trying to 15 

penetrate you with? 16 

 A. Yes. 17 

 Q. What was that? 18 

 A. His penis. 19 

 Q. Did he initially succeed in doing that? 20 

 A. No. 21 

 Q. By the way, during this, do you know where 22 

the gun was at this point in time? 23 

 A. It was in the back of my head. 24 

 Q. You could feel the metal? 25 
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 A. Yeah. 1 

 Q. So then what? 2 

 A. He told me I had to cooperate better. 3 

 Q. Were you struggling? 4 

 A. Yes. 5 

 Q. All right.  Did you, again, obey his 6 

command to cooperate better once he did that? 7 

 A. I didn't have a choice. 8 

 Q. So what happened after he told you to 9 

cooperate? 10 

 A. He penetrated me. 11 

 Q. Okay.  And is that penis in rectum? 12 

 A. [Nodded.] 13 

 Q. Did you want him to do that? 14 

 A. I'm sorry? 15 

 Q. Did you in any way agree or consent to 16 

that if he didn't have the gun to your head? 17 

 A. No, sir. 18 

 Q. And then what happened? 19 

 A. He continued to do it harder and hit me at 20 

the same time. 21 

 Q. He did what at the same time? 22 

 A. He hit me at the same time. 23 

 Q. What hit you? 24 

 A. Punched me in the back of the head. 25 



 247 

 Q. What was he punching you with? 1 

 A. I think his hand and the gun both.  I 2 

don't really know. 3 

 Q. Okay.  All right.  So then was he 4 

continuing to penetrate you as he hit you? 5 

 A. Yes. 6 

 Q. Was he saying anything? 7 

 A. He was calling me a fag and telling me 8 

that I deserved this. 9 

 Q. So then what happened? 10 

 A. I was screaming for help. 11 

 Q. And what happened then? 12 

 A. He just continued to get worse. 13 

 Q. Did any help show up? 14 

 A. No. 15 

 Q. So did he -- do you have any idea how long 16 

this took place? 17 

 A. It seemed like forever. 18 

 Q. At some point, did he finally stop? 19 

 A. Eventually. 20 

 Q. By the way, Kipp, do you like talking 21 

about this? 22 

 A. No. 23 

 Q. Do you prefer not to talk about it? 24 

 A. Yes. 25 
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 Q. Is it okay if I continue to ask you a few 1 

questions though? 2 

 A. Yeah. 3 

 Q. Are you all right? 4 

 A. [Nodded.] 5 

 Q. Okay.  So do you know what caused him to 6 

finally stop penetrating you? 7 

 A. [Nodded.] 8 

 Q. Is that a yes? 9 

 A. Yes. 10 

 Q. What was that? 11 

 A. He got off. 12 

 Q. You mean ejaculated? 13 

 A. Yes. 14 

 Q. How do you know that? 15 

 A. Because he thrusted into me very hard. 16 

 Q. What happened after that occurred? 17 

 A. He laid there for a minute and told me to 18 

get dressed. 19 

 Q. What did you do then? 20 

 A. I immediately got dressed. 21 

 Q. How were you feeling at that time? 22 

 A. Disgusted, in pain. 23 

 Q. Okay.  While you were getting dressed, 24 

what was he doing? 25 
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 A. Pulling his pants up. 1 

 Q. Okay.  What happened next? 2 

 A. He just kept talking to me like an animal. 3 

 Q. What do you mean? 4 

 A. Telling me I was basically scum, that I 5 

deserved this, that I asked for this. 6 

 Q. So what happened after you got dressed? 7 

 A. He immediately told me that I'd better 8 

never ever tell anybody what had happened. 9 

 Q. Did he say what would happen if you did? 10 

 A. He would kill me. 11 

 Q. So then what happened? 12 

 A. He just kept telling me that over and over 13 

again. 14 

 Q. Not to tell anyone? 15 

 A. 'Cause he would kill me because he didn't 16 

want anyone to know he was a fag like me. 17 

 Q. Were you guys still in the bedroom at this 18 

time? 19 

 A. Yes. 20 

 Q. Did you eventually leave the bedroom? 21 

 A. Yes. 22 

 Q. When you left the bedroom, where did he 23 

take you? 24 

 A. He pushed me into the wall towards the 25 



 250 

living room. 1 

 Q. And did you get to the living room at some 2 

point? 3 

 A. Yes. 4 

 Q. And what happened when you got to the 5 

living room? 6 

 A. He told me to get on my knees. 7 

 Q. Like he had earlier? 8 

 A. Yes. 9 

 Q. What did you do? 10 

 A. I got on my knees. 11 

 Q. What did he do? 12 

 A. He went over to the television and started 13 

to try to disconnect the DVD player and the VCR. 14 

 Q. Was he able to do that? 15 

 A. No. 16 

 Q. So what happened then? 17 

 A. He told me to get up and do it. 18 

 Q. And so did you do that? 19 

 A. Yes. 20 

 Q. And specifically then, were you able to 21 

disconnect any pieces of electronic equipment from 22 

that area? 23 

 A. The DVD player I was. 24 

 Q. I'm sorry? 25 
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 A. The DVD player I was able to unhook. 1 

 Q. Did you also have a VCR? 2 

 A. Yes. 3 

 Q. Where was that? 4 

 A. Right underneath that. 5 

 Q. Was that hooked up at the time? 6 

 A. Yes. 7 

 Q. Was that disconnected, also? 8 

 A. No. 9 

 Q. At any time? 10 

 A. No, not at first. 11 

 Q. Actually, I'm going to jump just ahead.  12 

Eventually, when he left, did he take anything with 13 

him? 14 

 A. The equipment. 15 

 Q. Which equipment? 16 

 A. The DVD player and the VCR. 17 

 Q. Were those both located what?  On top of 18 

the TV? 19 

 A. Yes. 20 

 Q. Again, I want to show you State's Exhibit 21 

3.  Do you see the loose cords for the TV, the DVD 22 

player and the VCR in that photo? 23 

 A. Yes. 24 

 Q. Is State's Exhibit 3 a fair and accurate 25 
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representation of how your room looked, especially 1 

the cords for the television, back on March 15, 2 

2003? 3 

 A. Yes. 4 

 MR. POSTAWKO:  Your Honor, at this time, I 5 

move for introduction into evidence State's 6 

Exhibit 3. 7 

 THE COURT:  Any objection, counsel? 8 

 MR. PICKETT:  No objection, Your Honor. 9 

 THE COURT:  It will be admitted without 10 

objection. 11 

 Q. (By Mr. Postawko)  Was there any further 12 

discussion taking place during this time period 13 

while you're trying to disconnect the DVD and VCR? 14 

 A. Yes. 15 

 Q. What was that? 16 

 A. I couldn't get the VCR unhooked from the 17 

cable. 18 

 Q. The cable from what? 19 

 A. The cable cable. 20 

 Q. All right.  So how did he respond to that 21 

when you were having trouble with the cable? 22 

 A. He was angry but anxious, it seemed like, 23 

to get out of there.  24 

 Q. And, again, as far as how he was dressed, 25 
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did he still have this white parka on? 1 

 A. All the time. 2 

 Q. Okay.  Even when you were in the bedroom? 3 

 A. Yes. 4 

 Q. As he's getting anxious while you were 5 

having trouble with the cable, what did you do? 6 

 A. He told me to back off and he went over 7 

there to try to unhook it. 8 

 Q. Okay.  Was he able to? 9 

 A. Yes. 10 

 Q. That's how he was able to leave with it? 11 

 A. Yes.  But while he was doing that, his 12 

attention was on that, I tried to get out of the 13 

apartment. 14 

 Q. How were you going to try to get out of 15 

the apartment? 16 

 A. I was backing out towards the door. 17 

 Q. Which door? 18 

 A. The front door. 19 

 Q. The one he initially entered in, broken 20 

into? 21 

 A. Yes.  It was open during this entire time. 22 

 Q. So what happened? 23 

 A. He caught me doing that. 24 

 Q. What do you mean? 25 
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 A. He just caught me moving towards the door. 1 

 Q. So what did he do when he noticed you 2 

moving towards the door?  3 

 A. He got very upset and pointed the gun 4 

straight at me again and told me to get back over 5 

there on my knees. 6 

 Q. All right.  Did you do that? 7 

 A. Yes. 8 

 Q. And then what happened? 9 

 A. He just ripped it loose and headed towards 10 

the door. 11 

 Q. All right.  And so what happened as he 12 

headed towards the door? 13 

 A. He kept threatening me not to ever tell 14 

anybody what had happened and not to follow him. 15 

 Q. Okay.  So did he leave the apartment? 16 

 A. Slowly, yeah. 17 

 Q. Did he have anything in his hands as he 18 

was leaving the apartment? 19 

 A. The gun and my stuff. 20 

 Q. The DVD and VCR players? 21 

 A. Yes. 22 

 Q. So what happened as he left the apartment? 23 

 A. He would keep stopping and threatening me, 24 

repeating what he was saying. 25 
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 Q. So did he finally leave? 1 

 A. Yes. 2 

 Q. After he left, what did you do? 3 

 A. I went in and I started to head toward the 4 

front door and stepped out on the front porch, and 5 

he was still there at the corner of the building. 6 

 Q. So after you stepped out on the front 7 

porch, was it the front corner or the back corner 8 

of the building? 9 

 A. The front. 10 

 Q. So kind of where the address is here on 11 

State's Exhibit 1? 12 

 A. Yes, right where your thumb is. 13 

 Q. Okay.  Did he say anything though when you 14 

poked out and saw him? 15 

 A. Yes. 16 

 Q. What was that? 17 

 A. "Get the fuck back in the house or I'll 18 

kill you right now." 19 

 Q. So what did you do? 20 

 A. I went back in the house. 21 

 Q. Then what happened? 22 

 A. I waited and then I went back out. 23 

 Q. Did you see him again? 24 

 A. No. 25 
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 Q. And what did you do then when you came 1 

outside and you didn't see him? 2 

 A. I knew that he had went around the corner 3 

because when I was going out the first time, that 4 

was the direction he was headed. 5 

 Q. So where did you go? 6 

 A. I can tell you what I think I remember. 7 

 Q. Okay.  Why do you say it that way, that 8 

you think you remember? 9 

 A. My whole body was shaking all over.  I was 10 

kind of outside of myself. 11 

 Q. Okay.  Was this experience up to this 12 

point rather surreal? 13 

 A. Yes. 14 

 Q. Okay.  The best you can recall, what did 15 

you do next? 16 

 A. Ran across the street. 17 

 Q. Were you going -- what were you going 18 

across the street for? 19 

 A. Because the people that lived across the 20 

street from me, their front door was open and the 21 

light was on. 22 

 Q. Were you trying to get somebody to do 23 

something for you? 24 

 A. Get me help. 25 
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 Q. And were you able to get help? 1 

 A. They came to the door but they wouldn't 2 

open it.  They said they'd call the police for me. 3 

 Q. Okay.  At some point then did the police 4 

eventually arrive at your house? 5 

 A. A little while later. 6 

 Q. During the time period that you were 7 

waiting for the police to arrive, what did you do? 8 

 A. I didn't want to go back into the 9 

apartment, but I did to get my car keys. 10 

 Q. Where were your car keys? 11 

 A. They were in my bedroom. 12 

 Q. Did you actually physically get your keys? 13 

 A. Yes. 14 

 Q. What did you do after you got your keys? 15 

 A. I locked myself in the car. 16 

 Q. Why did you lock yourself in the car? 17 

 A. I was terrified. 18 

 Q. Didn't want to wait in the apartment where 19 

this happened? 20 

 A. No. 21 

 Q. In fact, can you describe the condition of 22 

the front door at that time? 23 

 A. It was broke. 24 

 Q. Could you lock it? 25 
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 A. No. 1 

 Q. So as you're waiting for the police to 2 

arrive, you were in your car? 3 

 A. Yes. 4 

 Q. And what happened when the police arrived? 5 

 A. Well, before the police arrived, a man in 6 

the next house came out 'cause I guess he heard the 7 

screaming and the hollering and things that were 8 

going on.  He had his phone in his hand.  I'm 9 

sorry, but I hesitated at first to get out of the 10 

car because he was a black gentleman. 11 

 Q. Did you know who to trust at that time? 12 

 A. No. 13 

 Q. You just wanted the police there? 14 

 A. Yes. 15 

 Q. All right.  Did you end up telling the 16 

police you needed help? 17 

 A. I got out of the car and asked him if I 18 

could use the phone, and he asked me what was wrong 19 

and I told him I'd just been robbed. 20 

 Q. Is that how you phrased it, as best you 21 

can recall? 22 

 A. Yeah, I think so. 23 

 Q. Now, when the police arrived, did you talk 24 

to the police? 25 
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 A. Yes. 1 

 Q. What did you tell the police when they got 2 

there?  And, by the way, were these uniformed or in 3 

plain clothes? 4 

 A. Yes, uniformed. 5 

 Q. What did you tell the police when they 6 

arrived? 7 

 A. That I had been robbed by gunpoint. 8 

 Q. Did you tell them what was taken? 9 

 A. Yes. 10 

 Q. Did you tell them anything about the 11 

sexual aspect of the assault? 12 

 A. I started to and then I stopped. 13 

 Q. Why did you stop? 14 

 A. Because, they were all men. 15 

 Q. How many police officers were there when 16 

you were taking about this? 17 

 A. Five, maybe.  I don't know. 18 

 Q. How did you feel about what just happened 19 

to you? 20 

 A. I didn't feel like a man. 21 

 Q. Did you want to talk about the sexual part 22 

of this to anyone, especially men? 23 

 A. No, I didn't. 24 

 Q. So how far, as far as reciting back what 25 
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happened, how far did you get? 1 

 A. The point where he had me on my knees. 2 

 Q. Okay.  And, again, at that point, did you 3 

tell them anything else about the sexual part of it 4 

at that time? 5 

 A. No. 6 

 Q. Now, during the course of that evening, 7 

did any police officer bring something back to your 8 

house? 9 

 A. Yes. 10 

 Q. What was that? 11 

 A. The jacket. 12 

 Q. The same jacket you identified earlier, 13 

State's Exhibit 8? 14 

 A. Yes. 15 

 Q. And, actually, you described this as being 16 

a white parka that you had seen on him.  Did you 17 

get a pretty close look at it? 18 

 A. Uh-huh. 19 

 Q. This does appear to be the same parka that 20 

you saw that night? 21 

 A. Yes. 22 

 Q. Could you describe the condition that it 23 

was in? 24 

 A. Filthy. 25 
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 Q. Dirty? 1 

 A. Yes. 2 

 Q. Okay.  Did you have an opportunity to talk 3 

to the police at any time after you made that 4 

report the night of March 15, 2003? 5 

 A. Yes. 6 

 Q. Okay.  Were you basically interviewed by 7 

various other police officers? 8 

 A. Yes. 9 

 Q. Specifically, some detectives? 10 

 A. Yes, sir. 11 

 Q. I do want to go ahead and talk to you a 12 

little bit about the condition of your front door.  13 

Now, how did you describe the front door?  What 14 

part of the front door was broken? 15 

 A. The lock, and there was a big crack where 16 

he kept kicking it. 17 

 Q. Was that ever repaired? 18 

 A. Yes. 19 

 Q. Who repaired it? 20 

 A. My friend, the landlord. 21 

 Q. Once it was repaired, was it basically put 22 

back into security-type condition? 23 

 A. Temporarily, yeah. 24 

 Q. All right.  And, in fact, at some point in 25 
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time, do you recall an investigator from the 1 

circuit attorney's office coming out and taking 2 

photographs of that particular door? 3 

 A. Yes. 4 

 Q. Were you still living in the apartment at 5 

that time? 6 

 A. I was getting ready to move, yes. 7 

 Q. And had the door -- was the door still in 8 

the condition it was the night of the break-in, or 9 

had it been repaired at that time? 10 

 A. It had been repaired, and bars were put on 11 

the doors. 12 

 Q. I'd like to go ahead and hand you an item 13 

marked State's Exhibit 4 and ask you if you 14 

recognize what State's Exhibit 4 is? 15 

 A. The door lock where it was converted and 16 

repaired. 17 

 Q. Just to make sure we're clear, there's 18 

actually a series of nine photographs on this 19 

sheet, is that correct? 20 

 A. Yes. 21 

 Q. They're marked A, B, C, D, E, F, G, H, I, 22 

is that correct? 23 

 A. Yes. 24 

 Q. So can you tell us which ones show the 25 
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actual locking part of the door? 1 

 A. D and E, C and H. 2 

 Q. Do those show the area in which the door 3 

was repaired? 4 

 A. Yes. 5 

 Q. And that's after it was repaired? 6 

 A. Right. 7 

 Q. In fact, specifically also, H, does that 8 

show the doorframe, part of it? 9 

 A. Yes. 10 

 Q. And was there any damage to the doorframe? 11 

 A. Yes.  This was all busted out here around 12 

the lock. 13 

 Q. Again, did the landlord also fix that 14 

part? 15 

 A. He just put the metal plating over it. 16 

 Q. Can you still see some of the damage in 17 

State's Exhibit 4, in picture H? 18 

 A. Yes. 19 

 Q. And there are some other photographs in 20 

here, photographs A, B and I.  What do those show? 21 

 A. The doorways between the rooms.  You can 22 

see the back door through the A picture, through 23 

the living room.  And the I picture is the chest 24 

where my mom's wedding rings and the money were. 25 
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 Q. And, actually, I want to make sure of 1 

something.  In addition, you said from the three 2 

A.M. incident, I'll call it the first time, what 3 

items were you unable to find following that 4 

incident? 5 

 A. That night, I went to get Rose the money 6 

and I couldn't find it.  I thought I maybe put it 7 

somewhere else or something.  The next morning I 8 

got up for work and I needed it for gas and 9 

cigarettes. 10 

 Q. Did you look more thoroughly? 11 

 A. Yes.  That's when I found the box that was 12 

on the dresser which carried my mom's wedding rings 13 

was gone, too. 14 

 Q. And that's the dresser that's shown in 15 

picture I? 16 

 A. Yes. 17 

 Q. And are all nine of those photographs fair 18 

and accurate representations of the interior of 19 

your apartment following March 15th of 2003? 20 

 A. Yes. 21 

 Q. And that includes the parts of the door 22 

frame that were repaired? 23 

 A. Yes. 24 

 Q. And, also, you mentioned something about 25 
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the door panel.  Let me hand you what's been marked 1 

as State's Exhibit 5.  Again, do you recognize the 2 

nine photos that are on this sheet? 3 

 A. Yes. 4 

 Q. Again, State's Exhibit 5 has pictures J, 5 

K, L, M, N, O, P, Q, R.  Let me initially direct 6 

your attention to P, Q, and R.  Can you tell us 7 

what those show? 8 

 A. The back door where he kicked those, too, 9 

and put cracks in the wood. 10 

 Q. Those show cracks in the wood? 11 

 A. Yes. 12 

 Q. And what about the top six pictures?  What 13 

do those show? 14 

 A. The pictures of the interior of the house 15 

and the front door lock, I believe. 16 

 Q. Again, are those after those things were 17 

repaired? 18 

 A. Yes, sir. 19 

 Q. Otherwise though, were those all fair and 20 

accurate representations of your apartment 21 

following March 15th of 2003? 22 

 A. Yes, sir. 23 

 MR. POSTAWKO:  Your Honor, at this time, I 24 

ask for introduction into evidence State's 25 
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Exhibits 4 and 5. 1 

 THE COURT:  Any objections, counsel? 2 

 MR. PICKETT:  No objection. 3 

 THE COURT:  They will be admitted without 4 

objection. 5 

 Q. (By Mr. Postawko)  At any time after 6 

meeting with the detectives following this 7 

incident, were you ever brought in to view, 8 

physically view a lineup? 9 

 A. Yes, sir. 10 

 Q. I would like to hand you what has been 11 

marked as State's Exhibit 6.  When you viewed the 12 

lineup, did you recognize anyone in that lineup? 13 

 A. Yes, I did. 14 

 Q. Who was it that you recognized in that 15 

lineup? 16 

 A. Tony. 17 

 Q. The photograph I just handed you marked 18 

State's Exhibit 6, is that a photograph of the 19 

lineup that you viewed? 20 

 A. Yes. 21 

 Q. Did you recognize anyone that's in that 22 

particular photograph? 23 

 A. Yes, I did. 24 

 Q. And which one? 25 
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 A. Tony, the second one. 1 

 Q. When you're talking second one, from what 2 

direction? 3 

 A. The left. 4 

 Q. Second from the left as you're looking at 5 

the front of the picture? 6 

 A. Yes. 7 

 Q. Is that a fair and accurate representation 8 

of the lineup that you recall viewing? 9 

 A. Yes. 10 

 MR. POSTAWKO:  Your Honor, at this time, I 11 

would move for introduction into evidence 12 

State's Exhibit 6. 13 

 THE COURT:  Any objections, counsel? 14 

 MR. PICKETT:  No objection. 15 

 THE COURT:  It will be admitted. 16 

 Q. (By Mr. Postawko)  In addition to that -- 17 

let me ask you this:  The individual who you've 18 

described to us today, the man named Tony who came 19 

into your apartment around three A.M. and then came 20 

the following evening, do you see him here in the 21 

courtroom today? 22 

 A. Yes, I do. 23 

 Q. Can you point to where he's located and 24 

state what he's wearing? 25 
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 A. He's there.  [Indicated.] 1 

 Q. Where? 2 

 A. There. 3 

 Q. Can you describe him and what he's wearing 4 

or how he looks? 5 

 A. Blue suit. 6 

 Q. Of the three people at the table, what 7 

position is he in? 8 

 A. In the middle. 9 

 MR. POSTAWKO:  If the record could reflect 10 

the witness has identified the defendant, Your 11 

Honor. 12 

 THE COURT:  The record will so reflect. 13 

 Q. (By Mr. Postawko)  Kipp, a few other 14 

things I want to make sure of with you.  Have you  15 

-- well, are you taking any sort of medications at 16 

this point? 17 

 A. Yes, I am. 18 

 Q. What type of medication? 19 

 A. Xanax. 20 

 Q. What is Xanax? 21 

 A. It's an antidepressant.  It helps calm me 22 

down in social situations. 23 

 Q. How long have you been taking Xanax? 24 

 A. Since March of that year. 25 
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 Q. Of 2003? 1 

 A. Yes. 2 

 Q. Did you ever take Xanax prior to March 3 

15th of 2003? 4 

 A. No, sir. 5 

 Q. Have you been diagnosed with any other 6 

medical conditions? 7 

 A. Besides this? 8 

 Q. The Xanax, yeah.  Specifically, I want to 9 

know whether or not there's any other medications 10 

of any sort that you have been taking? 11 

 A. Yes.  I take medicine for diabetes, blood 12 

pressure, and I have to have inhalers and a 13 

nebulizer. 14 

 Q. For asthma? 15 

 A. For emphysema. 16 

 Q. Emphysema, okay.  What I want to make sure 17 

-- how long have you been taking the diabetes 18 

medication and the high blood pressure medication 19 

and the nebulizer? 20 

 A. The diabetes and high blood pressure for 21 

five, six years, seven, maybe more. 22 

 Q. So you were taking those prior to March of 23 

2003? 24 

 A. Yes. 25 
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 Q. What I want to make sure, do any of the 1 

medications you take cause you or in any way affect 2 

-- how do they affect you? 3 

 A. They allow me to be in this room right 4 

now. 5 

 Q. Do you think you could be in this room 6 

right now if you weren't taking the Xanax? 7 

 A. No, sir. 8 

 Q. Why not? 9 

 A. I would be in a panic attack. 10 

 Q. Why do you think that is? 11 

 A. Because of what had happened. 12 

 Q. Okay.  Is it still bothering you? 13 

 A. Yes. 14 

 Q. Has it affected your life? 15 

 A. Totally. 16 

 Q. Is there anything about any of the medical 17 

conditions you've described or the medication that 18 

you're taking that causes you to not be able to 19 

remember what happened that night? 20 

 A. No. 21 

 Q. Is that night pretty clear in your mind? 22 

 A. I'll never forget that night as long as I 23 

live. 24 

 Q. Now, is -- as far as this night, did you 25 
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begin seeing a psychologist or a psychiatrist? 1 

 A. Psychologist. 2 

 Q. And, by the way, did you report -- when 3 

did you finally report the sexual assault?  Who did 4 

you first tell? 5 

 A. Rose. 6 

 Q. Why did you tell Rose? 7 

 A. Well, because she is the type of, kind of 8 

person that pressures to get to the bottom of 9 

things.  And she knew that something more was wrong 10 

because, before this, I was a very outgoing, 11 

friendly type person and, after this, I'd lock 12 

myself in my house, I quit my job.  I would sit in 13 

the dark.  I would hide. 14 

 Q. And so did you and Rose end up having a 15 

conversation about this at some point? 16 

 A. Yes. 17 

 Q. Do you remember exactly when that 18 

occurred? 19 

 A. A week or two afterwards. 20 

 Q. After you told Rose, you started seeing 21 

the psychiatrist or the psychologist.  Did you 22 

initially report to them what happened? 23 

 A. At Rose's instructions, she thought it 24 

would be the best, that I needed to talk to 25 
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someone. 1 

 Q. So you ended up telling them? 2 

 A. Yes. 3 

 Q. All right.  And how did you feel about 4 

telling somebody, especially beyond Rose?  How did 5 

you feel about talking to another man about this? 6 

 A. The same as I felt with talking to Rose 7 

about it. 8 

 Q. Which was how? 9 

 A. Embarrassed. 10 

 Q. All right, just to make sure, did you ever 11 

then make a formal police report about the sexual 12 

assaults at the time of this incident? 13 

 A. Yes, sir. 14 

 Q. I mean, you reported the robbery, right? 15 

 A. Yes. 16 

 Q. At the time of the incident? 17 

 A. Right. 18 

 MR. POSTAWKO:  Your Honor, I have no 19 

further questions at this time. 20 

 THE COURT:  Thank you. 21 

 Ladies and Gentlemen, if you'd like to 22 

stand and stretch your legs, please feel free 23 

to do so at this time. 24 

 [Pause.] 25 
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 THE COURT:  You may proceed with your 1 

cross-examination at this time, Mr. Pickett. 2 

 MR. PICKETT:  Thank you, sir. 3 

CROSS-EXAMINATION 4 

BY MR. PICKETT:   5 

 Q. Did you ever report the sexual assaults to 6 

the police? 7 

 A. Eventually, yes. 8 

 Q. How long after the incident? 9 

 A. I'm not exactly sure.  A month or so. 10 

 Q. A month or two months? 11 

 A. Yeah. 12 

 Q. Did you call the police? 13 

 A. Yes. 14 

 Q. Do you remember who you spoke to? 15 

 A. No, sir. 16 

 Q. Do you know if there was a report made? 17 

 A. Yes. 18 

 Q. There was a report made? 19 

 A. At the grand jury, yes. 20 

 Q. You testified in front of the grand jury 21 

about this incident? 22 

 A. Yes. 23 

 Q. Do you remember when this was? 24 

 A. Not exactly, no. 25 
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 Q. Summer of '03? 1 

 A. Somewhere like that. 2 

 Q. Did you speak with the police officers 3 

before or after testifying in front of the grand 4 

jury? 5 

 A. After, I think. 6 

 Q. Okay.  So you testified in front of the 7 

grand jury first, discussed the incident, and then 8 

talked to the police? 9 

 A. Right. 10 

 Q. Have you ever seen a police report 11 

regarding the sexual assaults? 12 

 A. No, sir. 13 

 Q. I want to go to the first three A.M. 14 

incident, okay, before we get to the other one.  15 

That was three o'clock in the morning? 16 

 A. Yes. 17 

 Q. And you were sleeping? 18 

 A. Yes. 19 

 Q. You said you'd gone to bed about eleven? 20 

 A. About that. 21 

 Q. And you heard a knocking on the door? 22 

 A. A banging. 23 

 Q. A banging on the door? 24 

 A. [Nodded.] 25 
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 Q. I'm sorry, you heard someone yell? 1 

 A. Yes. 2 

 Q. And you thought it was a friend of yours? 3 

 A. Yes. 4 

 Q. Nick? 5 

 A. Yes, the landlord. 6 

 Q. So you opened the door? 7 

 A. Yes. 8 

 Q. And you identified Mr. Carroll.  So Mr. 9 

Carroll walked in your apartment? 10 

 A. I didn't know who he was. 11 

 Q. At the time you didn't know, but you've 12 

since identified him? 13 

 A. Right. 14 

 Q. But a person, a gentleman, walked in your 15 

apartment? 16 

 A. Yes. 17 

 Q. He told you he was looking for Nancy? 18 

 A. Yes. 19 

 Q. And that he knew Nancy? 20 

 A. Yes. 21 

 Q. Did you know Nancy? 22 

 A. No. 23 

 Q. Had you heard of Nancy? 24 

 A. Yes. 25 
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 Q. Rose provided information about Nancy? 1 

 A. No.  2 

 Q. How did you know about her? 3 

 A. From my friend, the landlord. 4 

 Q. Nick? 5 

 A. Yes. 6 

 Q. Rose didn't provide any information about 7 

her? 8 

 A. Not really, no.  Bits and pieces maybe. 9 

 Q. Okay.  So he's looking for Nancy, he walks 10 

into your apartment? 11 

 A. Yes. 12 

 Q. And he tells you Nancy owes him money? 13 

 A. Yes. 14 

 Q. And you tell him you don't have any and 15 

you don't know Nancy? 16 

 A. Right. 17 

 Q. And you don't owe him any money? 18 

 A. Correct. 19 

 Q. You eventually go upstairs? 20 

 A. Yes.  I didn't go upstairs but I knocked 21 

on the door. 22 

 Q. You knocked on the door? 23 

 A. Yes. 24 

 Q. This is a layout question, I apologize.  25 
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The door has stairs up to Rose's apartment.  Is 1 

that how that works? 2 

 A. Yes. 3 

 Q. If you were to open that door, you'd go up 4 

those stairs to Rose's? 5 

 A. Right, the first floor. 6 

 Q. You knocked on the door so Rose would come 7 

downstairs? 8 

 A. Right. 9 

 Q. Rose comes down? 10 

 A. Yes. 11 

 Q. You signal to her that someone's in the 12 

apartment? 13 

 A. Yes. 14 

 Q. Your eyes are moving back and forth? 15 

 A. Right. 16 

 Q. You're nervous? 17 

 A. Yes. 18 

 Q. You're jittery? 19 

 A. No. 20 

 Q. Anxious? 21 

 A. Upset. 22 

 Q. Upset.  Scared? 23 

 A. Yes. 24 

 Q. Rose ends up giving a couple of dollars to 25 
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the person in your apartment? 1 

 A. Yes. 2 

 Q. And Rose knew who that person was? 3 

 A. Yes. 4 

 Q. And Rose tells him just to get out of the 5 

house? 6 

 A. Yes. 7 

 Q. And he left? 8 

 A. Yeah. 9 

 Q. Didn't pull a gun? 10 

 A. No. 11 

 Q. After Mr. Carroll left, the person left, 12 

you didn't call the police? 13 

 A. No. 14 

 Q. You went back to sleep? 15 

 A. Yes, sir. 16 

 Q. You got up the next day? 17 

 A. Yes, sir. 18 

 Q. Went to work? 19 

 A. Yes. 20 

 Q. Proceeded through a normal day? 21 

 A. Yes. 22 

 Q. I'm going to jump ahead to the same day, 23 

later, nine o'clock.  You had gotten off work 24 

earlier that day? 25 
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 A. Yes. 1 

 Q. You visited some family?  2 

 A. Yes, I did. 3 

 Q. Went by Wal-Mart? 4 

 A. Yes. 5 

 Q. You ended up back at your house preparing 6 

dinner? 7 

 A. Yes. 8 

 Q. You hear a banging on the door? 9 

 A. Yes. 10 

 Q. To you, someone sounds upset? 11 

 A. Yes. 12 

 Q. You asked who it was? 13 

 A. No. 14 

 Q. He told you it was Tony? 15 

 A. Yes. 16 

 Q. You believe you hear a conversation 17 

outside the door? 18 

 A. Yes. 19 

 Q. It has to do with money? 20 

 A. I don't know exactly what it had to do 21 

with.  I couldn't really hear. 22 

 Q. Okay.  You assume that the person outside 23 

is talking to somebody else? 24 

 A. Yes. 25 
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 Q. You don't know that? 1 

 A. No, I do not. 2 

 Q. You didn't have a peephole in your door? 3 

 A. No, I did not. 4 

 Q. Couldn't look out your front window? 5 

 A. No. 6 

 Q. You threatened to call the police? 7 

 A. I said I called the police already. 8 

 Q. The person outside said, told you they 9 

could do it the easy way or the hard way? 10 

 A. Right. 11 

 Q. And you said, "I don't owe you anything"? 12 

 A. Yes. 13 

 Q. You told him you didn't even know who he 14 

was? 15 

 A. Right. 16 

 Q. The person walks around the back, jiggles 17 

the door? 18 

 A. Bangs on the door. 19 

 Q. Bangs on the door? 20 

 A. And kicks at it. 21 

 Q. Did he jiggle the handle? 22 

 A. Yes. 23 

 Q. He goes towards the windows? 24 

 A. No. 25 
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 Q. Does he look in the front window? 1 

 A. I don't know what he did. 2 

 Q. Okay.  Do you remember him trying to open 3 

the front window? 4 

 A. No. 5 

 Q. He ends up back at the front door? 6 

 A. Yes. 7 

 Q. He ends up getting it open, pushing it 8 

open? 9 

 A. No, kicking it open. 10 

 Q. All right.  There's a crack in the middle 11 

of the door? 12 

 A. Yes. 13 

 MR. PICKETT:  Can I see those pictures 14 

again? 15 

 [Items handed to defense counsel.] 16 

 Q. (By Mr. Pickett)  You said the lock flew 17 

off? 18 

 A. The whole piece of wood there busted off. 19 

 Q. So the whole locking mechanism -- 20 

 A. On the door and on the wall. 21 

 MR. PICKETT:  May I approach? 22 

 THE COURT:  Yes, you may, counsel. 23 

 MR. PICKETT:  I just want him to look at 24 

pictures F and G.  These were previously 25 
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admitted by the State, State's Exhibit 4. 1 

 Q. (By Mr. Pickett)  I know that these were 2 

taken after the repairs were done.  This was taken 3 

after the repairs were done? 4 

 A. Yes. 5 

 Q. Do you see the crack in either one of 6 

these pictures? 7 

 A. Not really. 8 

 Q. You can't see the crack? 9 

 A. No, because the board had been repainted 10 

and a window was put in. 11 

 Q. So these pictures taken after the repairs 12 

don't represent what the door looked like at the 13 

time? 14 

 A. No. 15 

 MR. PICKETT:  Again, Your Honor? 16 

 THE COURT:  Yes, you may, counsel. 17 

 Q. (By Mr. Pickett)  I want you to look at 18 

pictures B, Q, and R, State's Exhibit 5.  These are 19 

also pictures of the door.  Were these also taken 20 

after the repair? 21 

 A. Yes.  Well, the door had been painted. 22 

 Q. Had been painted.  I see a crack here in 23 

picture letter R and picture Q? 24 

 A. Yes.  That's the back door. 25 
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 Q. That's the back door? 1 

 A. Yes. 2 

 Q. Is that a representation of how the back 3 

door looked after this incident? 4 

 A. Yes. 5 

 Q. So these two are accurate? 6 

 A. Yes. 7 

 Q. When he got inside your apartment, did he 8 

tell you there were people outside? 9 

 A. No. 10 

 Q. You assumed there were people outside? 11 

 A. Yes. 12 

 Q. He told you he was coming back for some 13 

money? 14 

 A. The second time? 15 

 Q. The second time, yeah? 16 

 A. He said he came back for money, yeah. 17 

 Q. Money you owed him? 18 

 A. Yes. 19 

 Q. Money you owed him? 20 

 A. Yeah. 21 

 Q. He told you he was going to take the VCR, 22 

TV and DVD? 23 

 A. He said he was going to take my stuff, 24 

yeah. 25 
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 Q. Did he ever -- he just said "stuff"? 1 

 A. Yeah, something like that, yeah. 2 

 Q. Was that going to be repayment for the 3 

debt? 4 

 A. Yeah, I guess. 5 

 Q. Did you tell him you didn't have money to 6 

pay him any debt? 7 

 A. Yeah, I didn't owe him a debt. 8 

 Q. Did you have money to pay him? 9 

 A. Yes, I just got my paycheck. 10 

 Q. How much did you get paid? 11 

 A. At that time, I was making about three 12 

hundred. 13 

 Q. He put a gun to your head? 14 

 A. Yes. 15 

 Q. Told you to get down on your knees? 16 

 A. Yes. 17 

 Q. Told you he was going to kill you? 18 

 A. Yes. 19 

 Q. Rose wasn't home at that time? 20 

 A. No. 21 

 Q. It was just you and him? 22 

 A. Yes. 23 

 Q. When he first got in, you had a baseball 24 

bat? 25 



 285 

 A. Yes. 1 

 Q. And you were ready to hit him with it? 2 

 A. Yes. 3 

 Q. He pulled the gun out? 4 

 A. Yes. 5 

 Q. You put the bat down? 6 

 A. Yeah. 7 

 Q. At some point, he put you on your knees? 8 

 A. Yes. 9 

 Q. Put the gun to the side of your head? 10 

 A. Yes.  11 

 Q. He pulled his pants down? 12 

 A. Yes. 13 

 Q. Did he push the loveseat up against the 14 

door? 15 

 A. No. 16 

 Q. Do you remember having your deposition 17 

taken?  18 

 A. Yes. 19 

 Q. Do you remember Ms. Llewellyn, Annette 20 

Llewellyn was the defense attorney at that time?  I 21 

don't know if you remember her name, but it wasn't 22 

me? 23 

 A. Right. 24 

 Q. It was another attorney who asked you 25 
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questions?  Actually, I think Mr. Postawko wasn't 1 

there; it was probably another attorney? 2 

 A. Right. 3 

 Q. It was Ms. Catherine Fee? 4 

 A. Right. 5 

 MR. PICKETT:  May I have a sticker? 6 

 THE COURT:  Is it a sticker for the 7 

deposition? 8 

 MR. PICKETT:  Yes. 9 

 THE COURT:  You don't need the deposition. 10 

 Q. (By Mr. Pickett)  The deposition was taken 11 

on September 16, 2003? 12 

 A. Yes. 13 

 Q. And Ms. Llewellyn asked you or told you 14 

that you were sworn to tell the truth? 15 

 A. Yes. 16 

 Q. And you understood that at the time? 17 

 A. Yes, I did. 18 

 Q. And you agreed to tell the truth? 19 

 A. Yes. 20 

 Q. I'm going to show you a copy of your 21 

deposition.  Does this look familiar? 22 

 A. Yes. 23 

 Q. It's got your name on it? 24 

 A. Yes. 25 
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 Q. It's the deposition you gave on September 1 

16th? 2 

 A. Uh-huh. 3 

 Q. At that deposition -- 4 

 MR. PICKETT:  May I approach? 5 

 THE COURT:  Yes, you may, counsel. 6 

 Q. (By Mr. Pickett)  -- page fifty-one, line 7 

twelve: 8 

 "Question:  And then what happened after he was 9 

walking?" 10 

 On line fourteen: 11 

 "Answer:  He pushed -- at the time, there was a 12 

loveseat right up there by the door, okay? 13 

 "Question:  By the front door?" 14 

 And you answered: 15 

 "You know, right next to it.  He pushed the 16 

door back shut but there was no lock on it anymore 17 

because he broke it completely off and he pulled it 18 

-- the loveseat, pulled it to hold the door shut." 19 

 Do you remember that? 20 

 A. No, I don't. 21 

 Q. He told you he knew exactly what he was 22 

going to leave with? 23 

 A. Yes. 24 

 Q. And he undid his pants? 25 
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 A. Yes. 1 

 Q. You said he had the gun in his right hand? 2 

 A. Yes. 3 

 Q. And that was the first instance of oral 4 

sex? 5 

 A. Yes. 6 

 Q. Was there a condom used? 7 

 A. No. 8 

 Q. Was he erect? 9 

 A. Not at first. 10 

 Q. Did he become erect? 11 

 A. Yes. 12 

 Q. And you continued -- I'm sorry, you 13 

gagged? 14 

 A. Yes. 15 

 Q. Almost threw up? 16 

 A. Yes. 17 

 Q. He did not ejaculate at that time? 18 

 A. No, sir. 19 

 Q. After that, he took you into the bedroom? 20 

 A. Yes. 21 

 Q. He told you to sit on the bed? 22 

 A. Yes. 23 

 Q. And, again, he tried to force his penis 24 

down your throat? 25 
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 A. Yes. 1 

 Q. Was he erect at this time? 2 

 A. Partially. 3 

 Q. Partially erect? 4 

 A. Yes. 5 

 Q. You almost vomited again? 6 

 A. Yes. 7 

 Q. You were still fully clothed at this 8 

point? 9 

 A. Yes, sir. 10 

 Q. After that instance, he told you to drop 11 

your pants? 12 

 A. Yes, sir. 13 

 Q. And he made you turn around and lay on the 14 

bed? 15 

 A. Yes. 16 

 Q. Was he erect at this point, do you know? 17 

 A. Yes. 18 

 Q. You said that he mounted you? 19 

 A. Yes. 20 

 Q. Does that mean penetrate? 21 

 A. He tried to at first. 22 

 Q. You were fighting back? 23 

 A. Yes, I was pulling away from him. 24 

 Q. He was punching you though? 25 
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 A. Yes. 1 

 Q. In the back of the head? 2 

 A. And my back. 3 

 Q. Did he punch you in the head? 4 

 A. Yes. 5 

 Q. Was he punching you while he was 6 

penetrating you? 7 

 A. Yes, he was. 8 

 Q. Did he use a condom? 9 

 A. No, he did not. 10 

 Q. Did he use any lubrication? 11 

 A. No, he did not. 12 

 Q. Did he have an orgasm? 13 

 A. Yes, he did. 14 

 Q. How much time passed from penetration to 15 

ejaculation? 16 

 A. I can't tell you that for sure. 17 

 Q. Fifteen minutes? 18 

 A. It seemed like forever. 19 

 Q. I understand that.  Fifteen minutes? 20 

 A. I don't know.  I can't tell you for sure. 21 

 Q. Did it hurt? 22 

 A. Extremely. 23 

 Q. Hurt to walk afterwards? 24 

 A. Yes, it did. 25 
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 Q. You eventually called the police? 1 

 A. Yes. 2 

 Q. When the gentleman walked up to the car 3 

with the phone? 4 

 A. He walked out on the sidewalk in front of 5 

my car. 6 

 Q. Was he a neighbor? 7 

 A. Yes. 8 

 Q. I imagine you were very emotional? 9 

 A. Very. 10 

 Q. Were you crying? 11 

 A. Yes. 12 

 Q. Were you angry? 13 

 A. No. 14 

 Q. Were you in pain? 15 

 A. Yes. 16 

 Q. You never did tell the police about the 17 

rape though? 18 

 A. No, I did not. 19 

 Q. Because there were four to five male 20 

officers standing around? 21 

 A. Yes. 22 

 Q. You were embarrassed? 23 

 A. Extremely. 24 

 Q. You didn't want to be around them? 25 
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 A. No, I did not. 1 

 Q. In fact, you wanted to get away from them? 2 

 A. Yes, I did. 3 

 Q. At least wanted to feel safe? 4 

 A. Yes. 5 

 Q. There also was a female officer present, 6 

is that correct? 7 

 A. Eventually, yes. 8 

 Q. I think she's the one who took 9 

photographs? 10 

 A. Yes. 11 

 Q. She dusted for prints? 12 

 A. She attempted to, I think. 13 

 Q. Did you lead her through the house? 14 

 A. Yes, I did. 15 

 Q. At some point, were you alone with her? 16 

 A. I don't know. 17 

 Q. Did you tell her about the incident? 18 

 A. No, I did not. 19 

 Q. After the police left, did you go to the 20 

hospital? 21 

 A. No, I did not. 22 

 Q. The next morning, did you go to the 23 

hospital? 24 

 A. No, I did not. 25 
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 Q. Did you go to your family doctor? 1 

 A. I did not. 2 

 Q. Did you go to any clinics, planned 3 

parenthood, anything like that? 4 

 A. Eventually. 5 

 Q. How long ago did that happen? 6 

 A. After I kind of came to my senses more. 7 

 Q. A week? 8 

 A. A couple of weeks I think it was. 9 

 Q. A couple of weeks?  And that was an 10 

anonymous clinic? 11 

 A. The AIDS test was anonymous. 12 

 Q. Did you have any other tests for any other 13 

STDs? 14 

 A. Yes, I did. 15 

 Q. After the incident, you just wanted to 16 

clean yourself? 17 

 A. Yes. 18 

 Q. Just wanted to wash away any evidence of 19 

what happened? 20 

 A. I wanted to clean myself. 21 

 Q. The first time you mentioned this -- we 22 

talked about this a little bit before -- the first 23 

time you mentioned this to the circuit attorney's 24 

office or to the police was at the grand jury? 25 
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 A. Yes. 1 

 Q. You had told Rose before? 2 

 A. Yes. 3 

 Q. Did you tell your psychiatrist after the 4 

grand jury testimony? 5 

 A. Before. 6 

 Q. Before? 7 

 A. Yes. 8 

 Q. You never did tell the police that you 9 

were assaulted at all during this incident? 10 

 A. No, I did not. 11 

 Q. Not even physically assaulted? 12 

 A. Yes, with the gun. 13 

 Q. Did you tell them you were hit, struck at 14 

any time? 15 

 A. I don't remember. 16 

 Q. You don't remember telling them -- you 17 

don't remember if you told the police that you were 18 

punched in the head? 19 

 A. I'm not sure if I did or I didn't. 20 

 Q. You don't remember telling the police -- 21 

strike that. 22 

 Do you remember telling the police that you had 23 

no injuries? 24 

 A. Yes. 25 
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 Q. Okay.  So you told the police that you 1 

weren't hurt? 2 

 A. Yes. 3 

 Q. Okay.  You testified on direct you don't 4 

have any problems with your memory? 5 

 A. Yes. 6 

 Q. Did you tell your psychologist that you 7 

have blackouts? 8 

 A. At times, yes. 9 

 Q. I'm sorry? 10 

 A. At times I did. 11 

 Q. At times you have blackouts? 12 

 A. Yes, I did.  Not now I don't, but I did. 13 

 Q. But in the past, you've had blackouts? 14 

 A. Yes, I did. 15 

 Q. You've had memory loss? 16 

 A. Periods of times, yes. 17 

 Q. During those blackouts? 18 

 A. Yes. 19 

 Q. There are things that happened during 20 

those blackouts that you don't remember? 21 

 A. No. 22 

 Q. No, you don't remember?  Or no, I'm wrong? 23 

 A. No, I don't remember. 24 

 Q. So I'm correct, you don't remember? 25 
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 A. No, I don't remember. 1 

 Q. There's an incident that happened with 2 

Rose that you don't remember? 3 

 A. Yes. 4 

 Q. On April 2nd, 2003, did you see your 5 

family -- your internist or regular doctor, Dr. 6 

Ghandi? 7 

 A. I don't recall for sure what day it was. 8 

 Q. Did you see him early April? 9 

 A. Yes. 10 

 Q. Do you remember telling him you were not 11 

exposed to any communicable diseases? 12 

 A. Excuse me? 13 

 Q. Do you remember telling him you hadn't had 14 

sexual contact with anybody? 15 

 A. Since this incident, yes. 16 

 Q. At that time, did he know about the 17 

incident? 18 

 A. Yes, he did. 19 

 Q. April 2nd? 20 

 A. Yes. 21 

 Q. You told him within three weeks? 22 

 A. Yes.  After the psychologist told me that 23 

I needed to. 24 

 Q. When did you first see the psychologist? 25 
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 A. Two or three weeks after this happened. 1 

 Q. This happened the 15th?  2 

 A. Yes. 3 

 Q. Would it surprise you to know that on 4 

September 23rd, 2003, Dr. Ghandi -- 5 

 MR. POSTAWKO:  Your Honor, I object. 6 

 THE COURT:  Counsel, it's an improper 7 

question.  It's sustained. 8 

 MR. PICKETT:  Thank you. 9 

 Q. (By Mr. Pickett)  September 23rd, 2003, do 10 

you remember telling Dr. Ghandi about the assault? 11 

 A. We talked about it on several occasions. 12 

 Q. How long after this incident did you go to 13 

the clinic? 14 

 A. The first time? 15 

 Q. Yes. 16 

 A. Two to three weeks. 17 

 Q. Two to three weeks.  So around the first, 18 

same time, early April? 19 

 A. Yes. 20 

 Q. Did you see your psychologist with the 21 

Family Care Health Center? 22 

 A. Yes, I did. 23 

 Q. You told him in August that you were 24 

attacked? 25 
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 A. Way before August. 1 

 Q. Do you remember when you first saw him? 2 

 A. Yeah, in March or early April, somewhere 3 

around that time was the first time. 4 

 Q. Were you always seeing Dr. Allen? 5 

 A. No. 6 

 Q. Did you tell these -- did you tell the 7 

doctors about seeing faces on the wall? 8 

 A. Yes, I did. 9 

 Q. Hearing voices? 10 

 A. Yes, I did. 11 

 Q. Did they provide a diagnosis? 12 

 A. Yes, they did. 13 

 Q. What was the diagnosis? 14 

 A. I couldn't tell you exactly what it was. 15 

 Q. Did they say you were diagnosed with 16 

paranoia? 17 

 A. Because of this incident, yes. 18 

 Q. Schizophrenia? 19 

 A. No. 20 

 Q. Do you remember telling them that you 21 

looked in the mirror and you didn't recognize 22 

yourself? 23 

 A. Yes. 24 

 MR. PICKETT:  That's all I have, Your 25 
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Honor. 1 

 THE COURT:  Thank you, counsel. 2 

 Redirect? 3 

REDIRECT EXAMINATION 4 

BY MR. POSTAWKO:   5 

 Q. Kipp, the blackouts you were just asked 6 

about, did you ever suffer those prior to March 7 

15th, 2003? 8 

 A. No, I did not. 9 

 Q. Those have only been since then? 10 

 A. Yes. 11 

 Q. The other issues you were just asked 12 

about, seeing your face in the mirror, did you ever 13 

suffer those problems prior to March 15th, 2003? 14 

 A. No, I did not. 15 

 Q. And what was the reason, the main reason 16 

why you have gone to see a psychiatrist and a 17 

psychologist since March 15th, 2003? 18 

 A. Because of what had happened. 19 

 Q. What do you mean by that? 20 

 A. Because I didn't want it to get to me. 21 

 MR. POSTAWKO:  I have no further 22 

questions, Your Honor. 23 

 THE COURT:  Recross, counsel? 24 

 MR. PICKETT:  No questions. 25 
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 THE COURT:  You may step down, sir. 1 

 [The witness stepped down.] 2 

 THE COURT:  Ladies and Gentlemen, I owe 3 

you a break.  We're going to take it at this 4 

time. 5 

 [At this time, MAI-CR3d 300.04.2 was read 6 

to the jury.] 7 

 THE COURT:  Ladies and Gentlemen, we're 8 

going to be in recess till about 11:15.  You 9 

may step out of the jury box and go up to the 10 

room please. 11 

 [At this time, a recess was taken.] 12 

oOo 13 

 [Subsequent to the recess, the following 14 

proceedings were conducted in the courtroom 15 

within the presence of the jury:]  16 

 THE COURT:  Mr. Postawko, you may call 17 

your next witness at this time. 18 

 MR. POSTAWKO:  Police Officer Singharath. 19 

 THE COURT:  Officer, keep your voice 20 

elevated so you can be heard. 21 

POLICE OFFICER SISAVATH SINGHARATH, 22 

Having been duly sworn by the Deputy Court Clerk, 23 

testified as follows: 24 

DIRECT EXAMINATION  25 
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BY MR. POSTAWKO:   1 

 Q. Can you state your name please? 2 

 A. Sisavath Singharath. 3 

 Q. Again, if you could keep your voice up.  4 

What is your occupation? 5 

 A. Police officer. 6 

 Q. Who do you work for? 7 

 A. City of St. Louis. 8 

 Q. How long have you been an officer here in 9 

the City of St. Louis? 10 

 A. Four years. 11 

 Q. What's your current duty assignment? 12 

 A. Patrol. 13 

 Q. Which district? 14 

 A. Third district. 15 

 Q. And does that include the vicinity of the 16 

3100 block of Oregon? 17 

 A. Yes, sir. 18 

 Q. I'd like to direct your attention back to 19 

March 15th of 2003.  Were you working as a patrol 20 

officer in the Third District at that time? 21 

 A. Yes, I was. 22 

 Q. During the course of that evening, did you 23 

have occasion to assist in a case that had taken 24 

place in the 3100 block of Oregon? 25 
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 A. Yes. 1 

 Q. How did you become involved? 2 

 A. I heard a call come out for a robbery.  It 3 

was broadcast and I started canvassing the area 4 

after it was broadcast. 5 

 Q. When you say "canvassing the area," what 6 

do you mean? 7 

 A. Started walking the alley and going 8 

through the yards and stuff. 9 

 Q. And what were you looking for? 10 

 A. For the suspect. 11 

 Q. And you say you heard a description of the 12 

suspect? 13 

 A. Yes. 14 

 Q. What types of things did that description 15 

include?  16 

 A. A black male wearing a white jacket, dark 17 

pants. 18 

 Q. Okay.  And as you were walking, did 19 

anything attract your eye? 20 

 A. Yes. 21 

 Q. What was that? 22 

 A. A white puffy jacket. 23 

 Q. Where did you locate this? 24 

 A. In the alley at the rear of 3140 25 
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California. 1 

 Q. The alley of 3140 California, how far is 2 

that from 3146 Oregon? 3 

 A. It's about a block walk. 4 

 Q. Where was this jacket located exactly? 5 

 A. It was right just off the fence by the 6 

alley at the back of the house. 7 

 Q. Just laying there? 8 

 A. Yes. 9 

 MR. POSTAWKO:  Your Honor, if I could 10 

approach the witness? 11 

 THE COURT:  Yes, you may. 12 

 Q. (By Mr. Postawko)  I'll show you what has 13 

been marked as State's Exhibit Number 8 and ask you 14 

if you recognize this item? 15 

 A. Yes. 16 

 Q. What is State's Exhibit 8? 17 

 A. The puffy jacket. 18 

 Q. Have you seen this particular jacket 19 

before? 20 

 A. Yes. 21 

 Q. And where was that? 22 

 A. In the rear of 3140 California. 23 

 Q. After you located State's Exhibit 8 in the 24 

rear of 3140 California, what did you do? 25 
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 A. I advised the dispatcher that I recovered 1 

the jacket. 2 

 Q. All right.  And was something done with 3 

the jacket? 4 

 A. Officer Walls came by and retrieved the 5 

jacket. 6 

 Q. And you turned it over to Officer Walls? 7 

 A. Yes. 8 

 MR. POSTAWKO:  I have no further 9 

questions, Your Honor. 10 

 THE COURT:  Cross-examination, counsel? 11 

 MR. PICKETT:  I have no questions, Your 12 

Honor. 13 

 THE COURT:  You may step down, sir. 14 

 [The witness stepped down.] 15 

 MR. POSTAWKO:  Officer Walls. 16 

 THE COURT:  Officer, we're having 17 

microphone problems.  You'll have to keep your 18 

voice elevated. Just keep your voice elevated. 19 

 You may proceed. 20 

 MR. POSTAWKO:  Thank you, Your Honor. 21 

POLICE OFFICER MARTINOUS DWALLS, 22 

Having been duly sworn by the Deputy Court Clerk, 23 

testified as follows: 24 

DIRECT EXAMINATION 25 
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BY MR. POSTAWKO:   1 

 Q. Would you state your name please? 2 

 A. Martinous Walls, Third District police 3 

officer. 4 

 Q. So you work for the City of St. Louis 5 

Police? 6 

 A. I do. 7 

 Q. Were you working in that capacity back in 8 

March of 2003? 9 

 A. I was. 10 

 Q. What was your assignment back then? 11 

 A. I was assisting Officer Myron Reynolds in 12 

Police Car 339.  We were in a radio car that day. 13 

 Q. Is that in the Third District? 14 

 A. It was. 15 

 Q. Does that include the 3100 block of 16 

Oregon? 17 

 A. It does. 18 

 Q. That evening, did you have occasion to 19 

respond to an assignment at 3126 Oregon? 20 

 A. I did. 21 

 Q. Do you recall approximately what time you 22 

received that assignment? 23 

 A. Approximately nine o'clock in the evening, 24 

9:10. 25 
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 Q. P.M.? 1 

 A. P.M. 2 

 Q. What was the nature of the call? 3 

 A. I received a radio assignment for a 4 

robbery, a home invasion. 5 

 Q. At what address? 6 

 A. I believe that was 3126, I believe. 7 

 Q. On Oregon? 8 

 A. Uh-huh. 9 

 Q. You say you were partnered up with 10 

somebody? 11 

 A. Yes, I was. 12 

 Q. Who was that? 13 

 A. Officer Myron Reynolds. 14 

 Q. Are you still partnered up with Myron 15 

Reynolds? 16 

 A. No.  That was just temporary. 17 

 Q. Did you guys respond to the residence at 18 

3126 Oregon? 19 

 A. We did. 20 

 Q. What did you find when you arrived there? 21 

 A. When we got there, we found Defendant 22 

Johnson was inside his home. 23 

 Q. You said the defendant. 24 

 A. I'm sorry, the victim, the Victim Johnson 25 
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was in his home and we proceeded to interview him.  1 

Officer Myron Reynolds was the lead officer on the 2 

case that day, so he did most of the interviewing.  3 

The witness -- I'm sorry, the victim told him that 4 

the suspect had knocked on his front door and was 5 

looking for a resident that previously lived there, 6 

but he had no knowledge of her.  I think he was 7 

calling her Nancy or something like that. 8 

 Q. So you guys interviewed Kipp Johnson? 9 

 A. Yes, we did. 10 

 Q. And did you have a chance to look around 11 

his residence? 12 

 A. I did. 13 

 Q. Can you kind of describe it, if you can 14 

recall? 15 

 A. When we first walked in, you walk into the 16 

living room area.  There's a TV console next to the 17 

fireplace, I believe, and there's a bedroom, I 18 

think, and the kitchen and bathroom is to the rear. 19 

 Q. Did you notice anything about the front 20 

door when you walked in? 21 

 A. Yeah.  The front doorjamb was damaged 22 

where it apparently had been forced open. 23 

 Q. Did you, following the interview of Mr. 24 

Johnson, did you and Officer Reynolds have an 25 
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opportunity to transmit or convey any additional 1 

information to officers in the immediate area? 2 

 A. Yes, I did.  I believe Officer Reynolds 3 

gave a description of the suspect that was wanted 4 

in the home invasion to include height, weight, 5 

approximate age, and articles of clothing that he 6 

was wearing. 7 

 Q. Did you have an opportunity to be made 8 

aware of any possible articles of clothing that 9 

were located? 10 

 A. Yes, I did. 11 

 Q. And how did that come to your attention? 12 

 A. From the victim, you know, from the 13 

victim's description.  You mean did I happen to 14 

seize any clothing? 15 

 Q. Was your attention brought to an actual 16 

piece of clothing somewhere? 17 

 A. Yes, it was.  Officer Sisavath Singharath 18 

radioed to us that he found an article of clothing 19 

that he believed defendant in this case may have 20 

been wearing. 21 

 Q. And did you go recover that article? 22 

 A. Yes, I did. 23 

 Q. From the officer? 24 

 A. Yes, I did. 25 
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 Q. Okay.  I'd like to show you State's 1 

Exhibit 8 and ask if you recognize that? 2 

 A. Yes, I do. 3 

 Q. What is State's Exhibit 8? 4 

 A. This is the article of clothing I seized 5 

from 3140 California from the rear and Officer 6 

Singharath. 7 

 MR. POSTAWKO:  Your Honor, at this time, I 8 

ask for introduction into evidence State's 9 

Exhibit 8. 10 

 THE COURT:  Any objections, counsel? 11 

 MR. PICKETT:  No objection, Your Honor. 12 

 THE COURT:  It will be admitted.  13 

 MR. POSTAWKO:  I have no further questions 14 

at this time, Your Honor. 15 

 THE COURT:  Cross-examination, counsel? 16 

 MR. PICKETT:  Thank you, sir. 17 

CROSS-EXAMINATION 18 

BY MR. PICKETT:   19 

 Q. Sir, you said the door lock, you described 20 

it as damaged? 21 

 A. Yeah.  The doorjamb, the actual mechanism 22 

where the lock goes into the wall was damaged. 23 

 Q. Was it still on the door? 24 

 A. Yes. 25 
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 Q. It was just damaged essentially? 1 

 A. It was just damaged. 2 

 Q. Were you present for the interview of Mr. 3 

Johnson by your partner? 4 

 A. Yes, I was. 5 

 Q. Mr. Johnson never mentioned a sexual 6 

assault? 7 

 A. No, he did not. 8 

 Q. Did he ever mention an incident occurring 9 

the same calendar day but about three in the 10 

morning of the previous day? 11 

 A. No, he did not. 12 

 Q. He only mentioned the incident, the night 13 

incident, or the P.M. incident of the day you were 14 

called? 15 

 A. Yes, sir. 16 

 MR. PICKETT:  That's all I have, Your 17 

Honor. 18 

 THE COURT:  Any further questions, 19 

counsel? 20 

 MR. POSTAWKO:  I have nothing further, 21 

Your Honor. 22 

 THE COURT:  You may step down. 23 

 [The witness stepped down.] 24 

 THE COURT:  You may call your next 25 
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witness. 1 

 MR. POSTAWKO:  Rose Harper please. 2 

 May I approach the bench? 3 

 [The following proceedings took place at 4 

the bench outside the hearing of the jury:] 5 

 MR. POSTAWKO:  I want to catch her real 6 

quick.  I forgot to mention to her not to 7 

mention anything about him being in the 8 

workhouse. 9 

 THE COURT:  That's fine. 10 

 [Proceedings were then resumed within the 11 

hearing of the jury as follows:] 12 

 THE COURT:  Ma'am, that microphone is not 13 

working so I'm going to ask that you keep your 14 

voice elevated loud enough so that you may be 15 

heard. 16 

 You may proceed, counsel. 17 

ROSEMARIE HARPER, 18 

Having been duly sworn by the Deputy Court Clerk, 19 

testified as follows: 20 

DIRECT EXAMINATION 21 

BY MR. POSTAWKO:   22 

 Q. Can you tell everyone your name please? 23 

 A. Rosemarie Harper. 24 

 Q. Are you familiar with the address of 3126 25 
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Oregon? 1 

 A. Yes, I am. 2 

 Q. How are you familiar with it? 3 

 A. I live there. 4 

 Q. And as a result of living there, well, did 5 

you ever get to know somebody by the name of Kipp 6 

Johnson? 7 

 A. Yes. 8 

 Q. How is it that you got to know Kipp 9 

Johnson? 10 

 A. He moved in the apartment at 3126 11 

downstairs. 12 

 Q. Is that directly below your apartment? 13 

 A. Yes. 14 

 Q. How many apartments are there in that 15 

building? 16 

 A. Four. 17 

 Q. A four-family flat then? 18 

 A. Yes. 19 

 Q. Do you recall when it was that you first 20 

met Kipp? 21 

 A. Just before he moved in, the landlord 22 

introduced us and said he was thinking of renting 23 

to Kipp. 24 

 Q. All right.  And were you aware of who 25 
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lived in that apartment prior to Kipp? 1 

 A. Yes. 2 

 Q. And who was that? 3 

 A. Nancy Stawicki. 4 

 Q. Were you friends with Nancy? 5 

 A. Yes. 6 

 Q. How long did you know her? 7 

 A. Four or five years. 8 

 Q. Did you ever meet anyone by the name of 9 

Anthony Carroll? 10 

 A. He was a friend of Nancy's. 11 

 Q. Did you ever personally meet him? 12 

 A. Yes. 13 

 Q. In fact, what did you call him? 14 

 A. Tony. 15 

 Q. Specifically prior to March 15, 2003, had 16 

you ever met Tony before? 17 

 A. Yes. 18 

 Q. What kind of interactions did you have 19 

with him?  Under what circumstances would you meet 20 

him? 21 

 A. As I was leaving or coming home from going 22 

to the store, post office or wherever, I would see 23 

him at Nancy's. 24 

 Q. Did you ever have any, I guess, dealings 25 
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or interactions with him involving money? 1 

 A. Yes.  I loaned him some money on one 2 

occasion and he repaid me.  And I loaned him some 3 

money again and it didn't come back. 4 

 Q. How much was that? 5 

 A. Ten dollars. 6 

 Q. Not a huge amount? 7 

 A. No.  I don't have a huge amount. 8 

 Q. All right.  I'd like to direct your 9 

attention then to the early morning hours of March 10 

15th of 2003.  Do you recall what you were doing 11 

around three or four in the morning? 12 

 A. Sleeping. 13 

 Q. Were you working at that time? 14 

 A. No. 15 

 Q. What were you doing for most of your time? 16 

 A. With most of my time?  What do you mean? 17 

 Q. Were you taking care of your mother? 18 

 A. Yes. 19 

 Q. Was she ill? 20 

 A. Yes.  I had brought her from Kentucky to 21 

stay with me, and she was ill.  So that is a lot of 22 

work. 23 

 Q. Did she live in the same apartment with 24 

you on Oregon? 25 
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 A. Yes, she did. 1 

 Q. And so is there anything that woke you up 2 

that night? 3 

 A. A knock at my door. 4 

 Q. Which door? 5 

 A. My only door.  It's in the rear of the 6 

apartment building. 7 

 Q. So did that get you out of bed? 8 

 A. Yes. 9 

 Q. What did you do then? 10 

 A. I went onto the landing to the step 11 

leading outside, and I yelled who was it. 12 

 Q. Did you get a response? 13 

 A. Yes. 14 

 Q. And what type of response did you get? 15 

 A. "I'm sorry to bother you.  It's your 16 

neighbor downstairs, Kipp." 17 

 Q. Did you find this to be unusual? 18 

 A. Yes. 19 

 Q. Why is that? 20 

 A. He wouldn't be waking me up at three A.M. 21 

 Q. So what happened then? 22 

 A. He said, "Yeah, it's me, Rose."  He said, 23 

"I'm sorry to bother you, but I really need to 24 

borrow some money." 25 
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 Q. Again, did this strike you as odd? 1 

 A. Yes, very odd. 2 

 Q. What happened? 3 

 A. I said, "Hold on and let me get my robe." 4 

 Q. I'm sorry? 5 

 A. I went to put my robe on to go answer the 6 

door. 7 

 Q. So what happened then? 8 

 A. I went downstairs -- well, he said he 9 

needed to borrow seven dollars, and I said, "Seven 10 

dollars?"  That was very odd.  "Let me put my robe 11 

on."  I put my robe on, I went downstairs, and 12 

opened the door.  And he was acting strange and 13 

kind of fidgety and looking back and forth between 14 

his door and mine.  He said, "I need to borrow some 15 

money," and he kept looking back and forth. 16 

 Q. When you say "looking back and forth," 17 

what do you mean? 18 

 A. With his eyes, shifting his eyes from his 19 

door to my door. 20 

 Q. What do you mean? 21 

 A. So I knew something was wrong.  And then 22 

he finally whispered to me that someone was there, 23 

a friend of Nancy's, that said they weren't going 24 

to leave until they could get some money. 25 
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 Q. So what happened then? 1 

 A. I questioned him.  I said, "What are you 2 

talking about?  Who?"  3 

 And he said, "Some guy.  He said his name is 4 

Tony." 5 

 When he said that, I knew who it was. 6 

 Q. So what did you do? 7 

 A. I pushed open my door and made him move 8 

and went to see who it was. 9 

 Q. And what did you see? 10 

 A. I saw Tony's figure about in the middle 11 

room headed for the living room. 12 

 Q. And so what happened then? 13 

 A. I opened the door and went in and chased 14 

him down.  "Tony, is that you?" 15 

 Q. Did he respond? 16 

 A. Not at first.  I asked him again, "Is that 17 

you, Tony?"  And he finally, when I reached him, he 18 

was in the living room, and he was kind of hunched 19 

down.  And he turned, "Yeah, it's me." 20 

 Q. And did you recognize that person? 21 

 A. Yes. 22 

 Q. And who was it? 23 

 A. Anthony Carroll, Tony. 24 

 Q. Tony?  Just to make sure we're clear, do 25 
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you see that person here in the courtroom today? 1 

 A. Well, his hair looks a lot better than it 2 

did then. 3 

 Q. Okay. 4 

 A. Right there.  [Indicated.] 5 

 Q. Which person are you talking about? 6 

 A. The one in the center at the desk. 7 

 Q. Okay. 8 

 MR. POSTAWKO:  And if the record could 9 

reflect the witness has identified the 10 

defendant, Your Honor? 11 

 THE COURT:  The record will so reflect. 12 

 Q. (By Mr. Postawko)  So his hair is neatened 13 

up quite a bit? 14 

 A. Yeah.  If he looked like that then, I may 15 

not have known him. 16 

 Q. So you find Tony in the apartment.  What 17 

room in the apartment did you actually find him in? 18 

 A. I caught him in the apartment.  It's what 19 

they call a shotgun apartment, just one room into 20 

the next 21 

 Q. So what happened when you went in there? 22 

 A. He said, "Yeah, it's me." 23 

 I said, "What are you doing here at three, at 24 

this time of the morning, three o'clock in the 25 
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morning?" 1 

 Q. Did he respond? 2 

 A. He said, "It's like this.  I've gotta have 3 

some money or I can't leave." 4 

 Q. What did you say then? 5 

 A. "Gotta have some money?  What are you 6 

talking about?" 7 

 He said, "Nancy owes me some money and I gotta 8 

have some money.  I can't leave." 9 

 Q. Did you ask him why? 10 

 A. No.  I just said, "Well, Nancy doesn't 11 

live here anymore.  Kipp lives here and you're 12 

bothering him.  You ought to go." 13 

 Q. So what did he do? 14 

 A. He said, "I can't leave.  I'm not gonna 15 

go.  I didn't want to say it, but it's like this."  16 

He said, "I've got a man outside waiting on me and 17 

he's going to be very angry if I don't come outside 18 

with some money." 19 

 Q. All right.  So what happened then? 20 

 A. Okay.  I said, "Well, I can't help you.  21 

Kipp said he hasn't got any money and I don't have 22 

but very little."  I said, "What happened to that 23 

ten dollars you owe me?" 24 

 Q. Did he respond to that? 25 
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 A. "I don't have it." 1 

 Q. Okay.  So then what did you do? 2 

 A. I said, "Well, let me see what I've got, 3 

but you're going to have to leave and leave this 4 

man alone because Nancy doesn't live here anymore." 5 

 Q. Did you make that very clear to him that 6 

Nancy was gone, didn't live there? 7 

 A. Right. 8 

 Q. So then what happened? 9 

 A. I told him I'd have to go upstairs and get 10 

it.  I was in my gown and robe.  So I went back 11 

through the apartment to the rear and they followed 12 

me to the back porch. 13 

 Q. They being who? 14 

 A. They were following me, Kipp and Tony. 15 

 Q. Okay. 16 

 A. And I went upstairs and I got two dollars 17 

and some change and I brought it down.  I said, 18 

"This is all I have."  I said, "It's gonna have to 19 

do."  And he just grabbed it and took off the porch 20 

and went around and left. 21 

 Q. Okay.  So is that the last you saw of him 22 

that night? 23 

 A. Correct. 24 

 Q. What did you and Kipp do then after he 25 
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left? 1 

 A. I asked him why he let him in or how did 2 

he know Tony, and he said he thought it was Nick at 3 

the door.  He went to the door.  He thought there 4 

must be an emergency or something.  It was a 5 

mumbling and he thought it was Nick, so he started 6 

to open the door and he said Tony pushed his way 7 

in. 8 

 Q. Did you discuss with Kipp, talk about 9 

calling the police? 10 

 A. Kipp was unable to call the police.  His 11 

phone line had been messed up when Nancy had been 12 

living there, and even though they turned the 13 

service on, his phones would not work. 14 

 Q. Okay.  So did anyone call the police at 15 

that time? 16 

 A. No.  We were just glad that he had left.  17 

I told him don't lock the door -- I mean, don't 18 

unlock the door for anyone, keep it locked, and he 19 

said, "I'll pay you back.  Let me go get my money 20 

and I'll pay you back." 21 

 Q. Did he get it? 22 

 A. He said, "I had some.  I just said I 23 

didn't have any." 24 

 I said, "Don't worry about it.  It's three 25 



 322 

o'clock in the morning.  I want to go back to bed. 1 

Just lock your door and stay in," and I went 2 

upstairs. 3 

 Q. So he didn't give you any money then? 4 

 A. No. 5 

 Q. All right.  So did you see Kipp anymore 6 

that night? 7 

 A. No. 8 

 Q. You didn't hear any more from him? 9 

 A. No. 10 

 Q. The next day, did you go about your 11 

business the next day? 12 

 A. Yes.  My mother had gotten ill.  She 13 

couldn't sit up in bed without her getting dizzy 14 

and it had frightened her, and I thought maybe she 15 

tried to sit up too quickly or something.  But that 16 

wasn't it.  She was still having problems around 17 

noon, so I called the EMS. 18 

 Q. So did you and your mom go to the 19 

hospital? 20 

 A. Yes.  The EMS came and it took four men to 21 

get her out.  I hurt myself in the process.  I had 22 

to be seen in emergency, too. 23 

 Q. So did you spend some time in the hospital 24 

during the course of that day, March 15th? 25 
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 A. All day.  I didn't leave to come home till 1 

about 9:30, and I still didn't have my mother with 2 

me. 3 

 Q. When you say 9:30, is that P.M.? 4 

 A. P.M. 5 

 Q. So how did you get home from the hospital 6 

then? 7 

 A. I had a car. 8 

 Q. So EMS took your mother to the hospital; 9 

you drove yourself? 10 

 A. I drove myself, right. 11 

 Q. Now, what happened when you got back home 12 

that night around 9:30? 13 

 A. When I came home, there were police cars 14 

out front.  And when I pulled up in the back 15 

parking area, I could see straight through.  The 16 

doors were open and Kipp seemed to be in the living 17 

room talking with police officers. 18 

 Q. All right.  Now, at this point in time, 19 

did you have any idea what happened? 20 

 A. No. 21 

 Q. By the say, just to make sure, is there a 22 

parking area in the back where you and Kipp both 23 

can park? 24 

 A. Yes. 25 
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 Q. Was Kipp's car there when you pulled in 1 

that night? 2 

 A. I think he'd been parking out front part 3 

of the time, so I didn't pay any attention to that. 4 

 Q. So what did you do then when you got home 5 

and saw the police were there? 6 

 A. I immediately took -- well, I had my 7 

daughter with me, and I went to see what was going 8 

on. 9 

 Q. You did what? 10 

 A. I went into the apartment and yelled for 11 

him, you know, "Kipp, what's happening." 12 

 Q. All right.  So where was Kipp when you did 13 

this? 14 

 A. He was standing in the living room with a 15 

police officer. 16 

 Q. And did you hear whether or not he was 17 

talking to the police about what had taken place 18 

that night? 19 

 A. I heard Kipp tell the police, "He made me 20 

get down on my knees." 21 

 Q. And did anything about this -- 22 

 A. And he saw me and he stopped talking. 23 

 Q. Did anything about the way Kipp was 24 

responding strike you as odd or unusual? 25 
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 A. Yes, very upset, seemed to be very upset. 1 

 Q. All right.  So, did you have an 2 

opportunity to talk to the police at all that 3 

night? 4 

 A. The first thing Kipp asked me was, "You 5 

know, that guy that was here last night, what was 6 

his name?  Do you know his last name?" 7 

 I said, "Tony?" 8 

 And he said, "Yes." 9 

 And then the officer started asking me for 10 

descriptions, you know, and so forth like that. 11 

 Q. Okay.  At some point, some time in the 12 

future, did you ever have an opportunity to observe 13 

a lineup? 14 

 A. Yes. 15 

 Q. And did you recognize anyone in the lineup 16 

at that time? 17 

 A. Yes. 18 

 Q. Do you remember approximately how long 19 

after the lineup was? 20 

 A. I'm not the greatest with -- a couple of 21 

weeks maybe, something like that.  It was two or 22 

three weeks, something like that. 23 

 Q. Let me show you what's been marked State's 24 

Exhibit 6.  Do you recognize anyone in that lineup? 25 
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 A. Uh-huh. 1 

 Q. And who is that? 2 

 A. Anthony Carroll 3 

 Q. Tony? 4 

 A. Tony. 5 

 Q. The same guy you identified here in the 6 

courtroom? 7 

 A. Yes. 8 

 Q. And which position is he in looking at it 9 

like left to right? 10 

 A. Your picture is not the greatest. 11 

 Q. No. 12 

 A. It looks like the second one. 13 

 Q. Okay.  After March 15th of 2003, did you 14 

have an opportunity to continue to see and talk to 15 

Kipp? 16 

 A. Yes. 17 

 Q. Did you ever talk to him about what had 18 

taken place that night while you were at the 19 

hospital? 20 

 A. Yes. 21 

 Q. Did you ever, I guess, inquire with him as 22 

to whether or not something more happened? 23 

 A. I gave him some time, and he knew that I 24 

suspected something more had happened.  So he 25 
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finally confided in me. 1 

 Q. Okay.  Now, initially, were you just made 2 

aware of a robbery that had taken place, stealing a 3 

TV -- I mean, a DVD and a VCR? 4 

 A. Right. 5 

 Q. But he did not tell you about anything 6 

more initially? 7 

 A. No. 8 

 Q. Do you recall about how long afterwards it 9 

was that he confided in you some more? 10 

 A. It was a week or two later.  It was 11 

probably about the time they caught him. 12 

 Q. When you say he confided in you, can you 13 

tell us what you mean by that?  What do you mean by 14 

he confided in you? 15 

 A. He confided in me.  The rest of the story, 16 

what had happened. 17 

 Q. Involving some sexual assault? 18 

 A. Correct. 19 

 MR. POSTAWKO:  Okay.  I have no further 20 

questions at this time, Your Honor. 21 

 THE COURT:  Cross-examination, counsel? 22 

 MR. PICKETT:  Thank you, sir. 23 

CROSS-EXAMINATION 24 

BY MR. PICKETT:   25 
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 Q. On March 15th at three in the morning, 1 

Kipp knocked on your door? 2 

 A. Uh-huh. 3 

 Q. And he asked you -- he asked you for seven 4 

dollars? 5 

 A. Yes. 6 

 Q. Okay.  You remember he asked for that 7 

specific amount? 8 

 A. Yes. 9 

 Q. Did he tell you that Tony was downstairs 10 

in his apartment? 11 

 A. Not when he -- not originally, no. 12 

 Q. At some time he told you that Tony was 13 

down in the apartment? 14 

 A. Yes.  When I went to the door, he just 15 

started saying at first he needed to borrow some 16 

money. 17 

 Q. Okay. 18 

 A. And then he kind of looked, twitching his 19 

eyes back and forth, shifting his eyes to look 20 

inside his apartment, and to me, back and forth. 21 

 Q. Did he appear to be nervous? 22 

 A. Until he felt, I guess, secure enough to 23 

tell me that. 24 

 Q. Did he appear to be nervous? 25 
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 A. Yes. 1 

 Q. I think you testified on direct that he 2 

looked jittery? 3 

 A. Yes. 4 

 Q. When he said the name Tony, you knew that 5 

name? 6 

 A. Yes. 7 

 Q. And you had an idea of who he was talking 8 

about? 9 

 A. It's the only Tony I know. 10 

 Q. You knew Mr. Carroll as the man through 11 

Nancy?  You knew Tony through Nancy? 12 

 A. Yes. 13 

 Q. And you'd met him a couple of times or 14 

seen him a couple of times? 15 

 A. More than a couple of times. 16 

 Q. Several? 17 

 A. Yes. 18 

 Q. Okay.  You ended up talking to Tony?  You 19 

ended up getting inside the apartment and speaking 20 

with Mr. Carroll? 21 

 A. Yes. 22 

 Q. I think you testified that he was 23 

slouching a little bit? 24 

 A. Uh-huh. 25 
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 Q. Did you notice anything about his speech?  1 

Let me ask you this way:  Was he agitated? 2 

 A. Yeah, for him.  Yeah, he's pretty easy-3 

going normally. 4 

 Q. Normally, he's very easy-going? 5 

 A. Yeah, but at this time, even though it 6 

wasn't like real jittery like you would say a lot 7 

of people would be, it was jittery for him. 8 

 Q. Okay.  How long had you known Tony? 9 

 A. Prior to this or -- 10 

 Q. Yeah, around the time of this incident? 11 

 A. I guess a year or so, maybe a year or so. 12 

 Q. Okay.  You ended up going up to your 13 

apartment to get some money? 14 

 A. Yes. 15 

 Q. I think you said you got a couple of 16 

dollars and some change? 17 

 A. Yes. 18 

 Q. When you gave that to him, Tony left, went 19 

out the back door and left? 20 

 A. He left off the back porch.  We were 21 

actually on the back porch. 22 

 Q. Did you guys all walk outside for you to 23 

go up to your apartment? 24 

 A. I think they did.  They were behind me. 25 
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 Q. So you went upstairs and you came down, 1 

they were on the back porch? 2 

 A. Yes. 3 

 Q. You gave him the change and he just took 4 

off? 5 

 A. Yes. 6 

 Q. Did he attempt to walk back into the 7 

apartment? 8 

 A. No. 9 

 Q. He walked off the back and walked away? 10 

 A. Uh-huh. 11 

 Q. Did you have a phone, a working phone? 12 

 A. Yes. 13 

 Q. Did you discuss Mr. Johnson coming up to 14 

the apartment and calling the police? 15 

 A. No.  Well, wait a minute.  I may have.  I 16 

said, "Do you want to?" 17 

 And he was, like, "He didn't really get any 18 

money.  I can give you the two dollars and 19 

something back.  I'll just let it go and make sure 20 

I don't unlock the door anymore."  Just kind of put 21 

it off. 22 

 MR. PICKETT:  Okay, that's all I have, 23 

Judge. 24 

 THE COURT:  Redirect, counsel? 25 
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REDIRECT EXAMINATION 1 

BY MR. POSTAWKO:   2 

 Q. When Tony left off the back porch, did he 3 

have anything in his hand? 4 

 A. The money. 5 

 Q. Anything else? 6 

 A. No. 7 

 MR. POSTAWKO:  I just want to make sure. 8 

 No further questions, Your Honor. 9 

 THE COURT:  Anything else? 10 

 MR. PICKETT:  No, Your Honor. 11 

 THE COURT:  Thank you very much. 12 

 [The witness stepped down.] 13 

 THE COURT:  You may call your next 14 

witness, counsel. 15 

 MR. POSTAWKO:  Detective Venker. 16 

 THE COURT:  Detective, that microphone is 17 

not working, so you need to keep your voice 18 

elevated so you can be heard. 19 

 You may proceed, please. 20 

 MR. POSTAWKO:  Thank you, Your Honor. 21 

DETECTIVE MICHAEL VENKER, 22 

having been duly sworn by the Deputy Clerk, 23 

testified as follows: 24 

DIRECT EXAMINATION 25 
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BY MR. POSTAWKO:  1 

 Q. Would you state your name please? 2 

 A. Detective Michael Venker. 3 

 Q. What is your occupation? 4 

 A. St. Louis City policeman. 5 

 Q. How long have you been with the City of 6 

St. Louis? 7 

 A. Thirty years. 8 

 Q. What is your current assignment? 9 

 A. I'm a detective in the South Patrol. 10 

 Q. How long have you been a detective in the 11 

South Patrol? 12 

 A. Sixteen years. 13 

 Q. I'd like to direct your attention back to 14 

March 15, 2003.  Were you working in the detective 15 

bureau at that time? 16 

 A. Yes, I was. 17 

 Q. Following that day, did you have an 18 

opportunity to be assigned on an incident that 19 

happened at 3126 Oregon on March 15, 2003? 20 

 A. Yes, I was. 21 

 Q. How did you receive the assignment? 22 

 A. We handle robberies for South St. Louis 23 

and it's one of the robberies that was handed out 24 

to us. 25 
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 Q. What information were you made aware of 1 

concerning that date and location? 2 

 A. There was a robbery-burglary-home-3 

invasion-type incident at that location and that 4 

there was a first name on the suspect. 5 

 Q. Was this an incident involving a victim by 6 

the name of Kipp Johnson? 7 

 A. Yes, it was. 8 

 Q. What was the first name of the suspect 9 

that you had? 10 

 A. Tony. 11 

 Q. Is that all the information you had at the 12 

time? 13 

 A. That was out in the police report, yes. 14 

 Q. Were you working at the time with anyone? 15 

 A. Yes, Detective Linn Laird. 16 

 Q. Did you and Detective Laird do any follow-17 

up investigation? 18 

 A. Yes.  We contacted I believe it's Rose 19 

Harper, the upstairs neighbor, who knew the 20 

suspect's first name. 21 

 Q. And did you interview her and try to 22 

obtain additional information? 23 

 A. Yes, we did. 24 

 Q. Did you also obtain the name of anyone 25 
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else as a result of that? 1 

 A. Yes.  She stated this Tony used to visit 2 

the downstairs neighbor that used to live at 3126 3 

where the incident took place that night by the 4 

name of Nancy Stawicki. 5 

 Q. With that information, what did you and 6 

Detective Laird do? 7 

 A. We eventually got hold of Nancy Stawicki, 8 

spoke with her, and she stated that Tony did come 9 

over to her house, did not know his last name, 10 

described him, which was almost identical to the 11 

Tony we were looking for in this incident, and said 12 

he hung in the area there. 13 

 Q. Did you do any follow-up investigation at 14 

that time? 15 

 A. Yes, we did follow-up investigation.  We 16 

were able to identify him as Anthony Carroll. 17 

 Q. So as a result of the information you got 18 

from Nancy, you were eventually led to Anthony 19 

Carroll as a suspect? 20 

 A. Yes, sir. 21 

 Q. When Anthony Carroll was identified as a 22 

suspect for this incident that occurred on March 23 

15th of 2003, what did you do then? 24 

 A. We informed the officers that rode that 25 



 336 

area down there he may be in the 3100 block of 1 

Oregon or over on Arsenal. 2 

 Q. And at any point in time, were you 3 

contacted by any officers concerning Anthony 4 

Carroll? 5 

 A. Yes.  Sergeant Haley of the Third District 6 

took him into custody on the 28th. 7 

 Q. Twenty-eighth of March? 8 

 A. Twenty-eighth of March. 9 

 Q. What happened on March 28th? 10 

 A. He was brought to the Area One station 11 

where I read him his Miranda rights and advised him 12 

of the charges against him. 13 

 Q. Let me just make sure we're clear.  The 14 

individual you are talking about, brought to the 15 

Area One station on March 28th, do you see him here 16 

in the courtroom? 17 

 A. Yes. 18 

 Q. Could you point to him and indicate or 19 

state what he's wearing? 20 

 A. In the blue suit coat there. 21 

 Q. Which person? 22 

 A. In the middle there. 23 

 MR. POSTAWKO:  If the record could reflect 24 

the witness has identified the defendant, Your 25 
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Honor? 1 

 THE COURT:  The record will so reflect. 2 

 Q. (By Mr. Postawko)  Where did you meet with 3 

Anthony Carroll? 4 

 A. At the Area One station in our interview 5 

room. 6 

 Q. What happened when you first met with him? 7 

 A. I advised him of his Miranda rights, told 8 

him the charges against him.  He said he understood 9 

his rights. 10 

 Q. Just to make sure, when you say Miranda 11 

rights, specifically what are you talking about?  12 

What rights? 13 

 A. The right to remain silent, the right to a 14 

lawyer.  I read them off my Miranda card. 15 

 Q. Okay.  Do you have a card that you use, 16 

just to make sure? 17 

 A. Yes, I do. 18 

 Q. Do you have it with you now? 19 

 A. Yes, I do. 20 

 Q. Could you tell us exactly what you told 21 

him that night? 22 

 A. Yes.  Let me pull it out. 23 

 Okay, I read it off my warning and waiver card.  24 

"You have the right to remain silent.  Anything you 25 
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say can and will be used against you in court.  You 1 

have the right to a lawyer and to have him with you 2 

while you are being questioned.  If you can't 3 

afford to hire a lawyer, one will be appointed for 4 

you before any questioning if you so desire." 5 

 Q. And did he indicate whether or not he 6 

understood what you just told him? 7 

 A. Yes, he did.  Said he did understand. 8 

 Q. Did you talk -- find out whether or not he 9 

was willing to talk to you about what you advised 10 

him he was under arrest for? 11 

 A. Yes. 12 

 Q. By the way, what was he under arrest for? 13 

 A. At the time, it would have been robbery 14 

and armed criminal action. 15 

 Q. For the use of the gun during the robbery? 16 

 A. Correct. 17 

 Q. And did you make any threats or promises 18 

or anything to him to force him to talk? 19 

 A. No, sir. 20 

 Q. Did he give you any indication that he 21 

didn't understand what you said to him, didn't have 22 

to talk to you? 23 

 A. Never made any indication to me, no. 24 

 Q. And so, did he make any statement to you 25 
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initially about this incident you said he was under 1 

arrest for? 2 

 A. Initially, he said he -- I asked him about 3 

the incident and if he knew Nancy Stawicki, and he 4 

said he did not know Nancy Stawicki first. 5 

 Q. Just to make sure, what did he tell you 6 

about the incident? 7 

 A. I asked him if the house at 3126 Oregon, I 8 

asked him if he was there the night before, if he 9 

broke into the house and pulled a gun on the 10 

gentleman. 11 

 Q. So he denied the incident? 12 

 A. Right. 13 

 Q. This would have been what?  About two 14 

weeks later? 15 

 A. Yeah, about thirteen days later, about. 16 

 Q. How did he respond to that? 17 

 A. He said he didn't know anything about the 18 

incident at first and he didn't know a Nancy 19 

Stawicki either. 20 

 Q. Okay.  Did you confront him with that 21 

information when he stated that? 22 

 A. I showed him a picture of Nancy Stawicki 23 

and he said, "Oh, yeah, I did know Nancy and I have 24 

been in that apartment.  That's her apartment." 25 
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 Q. He changed his story then? 1 

 A. Yes. 2 

 Q. Then what happened? 3 

 A. I asked him what had happened that night 4 

at the residence.  His statement to me was that he 5 

had gone over to the house that evening, knocked on 6 

the door, asked for Nancy.  A gentleman who he 7 

never saw before answered the door and invited him 8 

in and told him that Nancy did not live there.  9 

They sat around and conversed for a while, and then 10 

the gentleman, who he had never met before, asked 11 

him to get him some crack cocaine. 12 

 Q. And then what did he say happened? 13 

 A. He said the gentleman first gave him I 14 

believe it was fifteen dollars and he left and got 15 

some crack cocaine.  He came back and then the 16 

gentleman gave him a DVD and a VCR player to go get 17 

more crack.  And they owed the crack man ten 18 

dollars more, and he asked the downstairs -- the 19 

victim to go upstairs and get ten dollars from 20 

Rose.  That's when he went upstairs and asked Rose 21 

to borrow some money. 22 

 Q. And then what did he say happened? 23 

 A. He said Rose came down and she gave him 24 

her last two dollars, her two bucks. 25 
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 Q. So this is what Anthony Carroll told you? 1 

 A. Correct, 2 

 Q. On the night of the 28th or the day of the 3 

28th, I should say? 4 

 A. That's correct. 5 

 Q. And did you ask him whether or not he 6 

would put that in writing? 7 

 A. Yes, I did. 8 

 Q. Okay.  Did you offer him that opportunity? 9 

 A. Yes, I did. 10 

 Q. I'd like to hand you what's been marked as 11 

State's Exhibit 7 and ask you if you recognize 12 

that? 13 

 A. Yes, I do.  That's a warning and waiver 14 

form which he signed and I signed. 15 

 Q. Could you kind of summarize for us what's 16 

contained on that warning and waiver form? 17 

 A. The first part of the waiver, the warning 18 

and waiver, is the Miranda rights again.  You have 19 

the right to remain silent, the lawyer, and all 20 

that.  He read that, stated he understood it, and 21 

signed it, which I also signed.  And I asked him if 22 

he would make a written statement, which he made 23 

his written statement here and on the back, and he 24 

signed it again as the person who made the 25 
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statement. 1 

 Q. All right.  And the written statement, is 2 

that substantially what you just told us concerning 3 

the statement he made to you? 4 

 A. I can read it if you want. 5 

 Q. What exactly did it say? 6 

 A. "Went over to Nancy's old house.  I 7 

knocked and a guy answered and said, 'She doesn't 8 

stay here but you can come in.'  So I went in.  And 9 

he asked me did I know where any dope was.  I asked 10 

what kind and he said crack.  I said yes, so he 11 

gave me fifteen dollars or fifteen bucks.  I left, 12 

came back.  We done it.  Then he asked me about 13 

some more.  I said okay.  I left again with the DVD 14 

and VCR.  We done it.  And I told him that we owed 15 

ten dollars on it, so he called Rose and asked to 16 

borrow it.  And she said, 'I think you ought to 17 

leave.'  And I told her what was going on and she 18 

gave me her last two bucks.  And she told him, 19 

'Don't ever fuck with me no more.'"  And he signed 20 

it Anthony Carroll and he puts down, "I can get it 21 

back." 22 

 MR. POSTAWKO:  Okay.  Again, Your Honor, 23 

at this time, we would move for introduction 24 

into evidence State's Exhibit 7. 25 



 343 

 THE COURT:  Any objections, counsel? 1 

 MR. PICKETT:  No objection, Your Honor. 2 

 THE COURT:  It will be admitted. 3 

 Q. (By Mr. Postawko)  Were you aware of 4 

whether or not any particular item of clothing had 5 

been seized the night of March 15th? 6 

 A. Yes, the white puffy jacket. 7 

 Q. And I'm showing you what's been marked as 8 

State's Exhibit 8.  Did you have an opportunity to 9 

see this before then? 10 

 A. Yes, I have. 11 

 Q. Is this the same jacket seized that night? 12 

 A. It sure looks like it, yes. 13 

 Q. Did you ask Anthony Carroll about this 14 

jacket? 15 

 A. I asked him if he had been wearing a white 16 

puffy jacket the day of the incident when he 17 

visited the house. 18 

 Q. Did you ask him where it was? 19 

 A. He said he took it to a friend's house on 20 

California. 21 

 Q. Did you tell him about it being found in 22 

the alley? 23 

 A. I told him it was found in the alley.  He 24 

didn't have an answer at all for it.  He just shook 25 
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his head. 1 

 Q. And then did you have an opportunity to 2 

create a lineup and put Mr. Carroll in a lineup? 3 

 A. Yes, I did. 4 

 Q. Was anyone shown that lineup? 5 

 A. The victim and Rose Harper, also. 6 

 Q. Did either of them identify Anthony 7 

Carroll? 8 

 A. Yes, independently, they did.  They each 9 

looked at it separately and they both identified 10 

him positively. 11 

 MR. POSTAWKO:  I have no further questions 12 

at this time, Your Honor. 13 

 THE COURT:  Cross-examination, counsel? 14 

 MR. PICKETT:  Thank you, Judge. 15 

CROSS-EXAMINATION 16 

BY MR. PICKETT:   17 

 Q. Did you have an opportunity to talk to Mr. 18 

Johnson about the incident?  Did you speak with 19 

Kipp Johnson about the incident? 20 

 A. Yes, I did.  Yes, I did. 21 

 Q. Did Mr. Johnson ever speak to you about a 22 

sexual assault? 23 

 A. I was not made aware of that until the 24 

grand jury date. 25 
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 Q. Was that -- strike that. 1 

 Did he tell you that before he testified or 2 

after? 3 

 A. Before. 4 

 Q. Do you remember the date of the grand 5 

jury? 6 

 A. No, sir, I don't. 7 

 Q. Summertime? 8 

 A. I'd be guessing, but I'm going to say it 9 

was probably a few weeks or a month after the 10 

incident probably. 11 

 Q. The first time you spoke with Mr. Johnson, 12 

he didn't talk about that, the sexual assault? 13 

 A. No. 14 

 Q. When you did speak to him about it and he 15 

did discuss it, was it in person or by telephone? 16 

 A. He informed me at the grand jury there was 17 

a little bit more that happened during the robbery, 18 

and I said what was that.  And he said, "I was 19 

sodomized." 20 

 Q. Okay.  Did Mr. Johnson also talk to you 21 

about I'll call it the first incident, the middle-22 

of-the-night incident? 23 

 A. Correct. 24 

 Q. At what point did he talk to you about 25 
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that incident? 1 

 A. That was after the identification in the 2 

lineup.  And I also reinterviewed him and I also 3 

reinterviewed Ms. Harper. 4 

 Q. That was a couple of weeks after? 5 

 A. After the defendant was taken into 6 

custody. 7 

 Q. A couple of weeks later?  So thirteen days 8 

or whatever? 9 

 A. Correct. 10 

 Q. You, yourself, don't have any independent 11 

knowledge of what happened, is that correct? 12 

 A. I wasn't there, no. 13 

 Q. Everything you know is just from what 14 

other people told you? 15 

 A. Correct. 16 

 Q. Perhaps things that you've seen -- when 17 

you went into the apartment -- strike that. 18 

 Did you go into the apartment? 19 

 A. No, I've never been in the apartment. 20 

 Q. So you don't know anything about the 21 

scene? 22 

 A. At the scene were the original officers 23 

that took the reports. 24 

 Q. With respect to the statement of Mr. 25 



 347 

Carroll, you went through that.  Obviously, Mr. 1 

Carroll also did not talk about the sexual assault? 2 

 A. No, he did not. 3 

 Q. Didn't make any statements regarding 4 

anything more than what's in this statement? 5 

 A. That's about his statement there. 6 

 Q. Okay.  Is it fairly normal for suspects, 7 

at least initially, to deny involvement in 8 

activities when you speak with them? 9 

 MR. POSTAWKO:  Objection to the relevancy, 10 

Your Honor. 11 

 THE COURT:  It will be overruled.  You may 12 

answer the question. 13 

 THE WITNESS:  Sometimes they will until 14 

you hit them with something that they can't 15 

deny. 16 

 Q. (By Mr. Pickett)  A lot of times they'll 17 

say, as a for-instance, Mr. Carroll saying he 18 

didn't know Ms. Stawicki until you showed him the 19 

picture? 20 

 A. Correct. 21 

 Q. At that point, he admitted he did know 22 

her? 23 

 A. Right. 24 

 Q. So that happens quite frequently? 25 
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 A. A lot of times they'll deny it at first 1 

until you confront them with some evidence. 2 

 MR. PICKETT:  That's all I have, Judge. 3 

 THE COURT:  Redirect, counsel? 4 

REDIRECT EXAMINATION 5 

BY MR. POSTAWKO:   6 

 Q. Are you aware where Ms. Stawicki is today? 7 

 A. Where she is today?  I heard she had 8 

passed away. 9 

 MR. POSTAWKO:  Nothing further, Your 10 

Honor. 11 

 THE COURT:  Recross, counsel? 12 

 MR. PICKETT:  Nothing further, Your Honor. 13 

 THE COURT:  Counsel, approach please. 14 

 [The following proceedings took place at 15 

the bench outside the hearing of the jury:] 16 

 THE COURT:  What do you have left in this 17 

case? 18 

 MR. POSTAWKO:  I just need to prove up the 19 

priors.  As far as witnesses, that's it. 20 

 THE COURT:  What are you going to do? 21 

 MR. PICKETT:  We're going to have a 22 

witness. 23 

 THE COURT:  You're going to have a 24 

witness? 25 
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 MR. PICKETT:  The witness. 1 

 THE COURT:  We'll go ahead and recess for 2 

lunch.  We'll get the prior proved up and then 3 

we'll bring them back at two o'clock and then 4 

we'll start back at two o'clock with your case. 5 

 MR. PICKETT:  That will work. 6 

 [Proceedings were then resumed within the 7 

hearing of the jury as follows:] 8 

 THE COURT:  Mr. Postawko, will there be 9 

any additional evidence on behalf of the State 10 

of Missouri at this time? 11 

 MR. POSTAWKO:  No, Your Honor, not at this 12 

time. 13 

 THE COURT:  The State of Missouri rests 14 

its case? 15 

 MR. POSTAWKO:  Yes, Your Honor. 16 

 THE COURT:  Ladies and Gentlemen, the 17 

State of Missouri has now rested its case, 18 

which means the State has now offered all of 19 

the evidence in the case the State wishes to 20 

offer.  I must necessarily take up some legal 21 

matters with the attorneys at this time, and I 22 

will do that.  You're going to get an extended 23 

lunch.  Ladies and Gentlemen, we're going to 24 

bring you back here at two o'clock, at which 25 
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time we will proceed with defendant's case-in-1 

chief. 2 

 [At this time, MAI-CR3d 300.04.2 was read 3 

to the jury panel.] 4 

 THE COURT:  Ladies and Gentlemen, have a 5 

good lunch.  We'll see you back here at two 6 

o'clock. 7 

 [At this time, the jury panel left the 8 

courtroom; however, proceedings continued as 9 

follows:]  10 

 THE COURT:  Counsel, approach up here 11 

please. 12 

 We're on the record outside the hearing of 13 

the jury.  At this time, the court will take up 14 

any motions on behalf of the parties at the 15 

close of the State's case-in-chief.  Any 16 

motions on behalf of the parties? 17 

 MR. PICKETT:  Yes, Your Honor, a motion 18 

for judgment of acquittal. 19 

 THE COURT:  The court will receive your 20 

oral motion at this time.  Court will grant you 21 

leave to file a written motion.  You may argue 22 

your oral motion at this time. 23 

 MR. PICKETT:  Your Honor, I would just 24 

argue that the State hasn't proven their case 25 
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with respect to the initial burglary.  Mr. 1 

Johnson testified that he allowed him in.  With 2 

respect to the remainder of the charges -- 3 

 THE COURT:  Mr. Postawko, do you have a 4 

reply? 5 

 MR. POSTAWKO:  Yes.  I believe that the 6 

evidence by the State does make a submissible 7 

case, specifically on the initial entry, which 8 

I believe would be Count VIII on the burglary 9 

first.  He did state that the defendant forced 10 

his way past him and he did not give permission 11 

for him to enter.  And he did, in fact, ask him 12 

to leave on occasions and he did not. 13 

 THE COURT:  The court finds a sufficient 14 

amount of evidence has been adduced in the 15 

State's case-in-chief where the jury could, in 16 

fact, return verdicts against the defendant 17 

with respect to all crimes charged.  Therefore, 18 

the motion for judgment of acquittal will be 19 

overruled and denied in its entirety. 20 

 All right, thank you very much. 21 

 At this time, we're going to take up the 22 

prior criminal history of the defendant. 23 

 Are you ready to proceed with respect to 24 

that matter, Mr. Postawko? 25 
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 MR. POSTAWKO:  Yes, Your Honor. 1 

 THE COURT:  You may proceed, Mr. Postawko. 2 

 MR. POSTAWKO:  Thank you, Your Honor. 3 

MARY MILES, 4 

having been duly sworn by the Court, testified as 5 

follows: 6 

DIRECT EXAMINATION 7 

BY MR. POSTAWKO:   8 

 Q. Would you state your name please? 9 

 A. Mary Miles. 10 

 Q. What is your occupation? 11 

 A. Courtroom clerk. 12 

 Q. What are your responsibilities as the 13 

courtroom clerk? 14 

 A. Keeper of records. 15 

 Q. And are you responsible for basically 16 

maintaining those records and making entries into 17 

those records? 18 

 A. Yes. 19 

 Q. And those are part of your job 20 

requirements? 21 

 A. Yes. 22 

 Q. Are those entries made at or near the time 23 

of the incident being recorded? 24 

 A. Yes. 25 
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 Q. Are those records accurately reflected 1 

into the court file? 2 

 A. Yes. 3 

 Q. And the clerk's office here in the City of 4 

St. Louis maintains the criminal files for the 22nd 5 

Judicial Circuit, is that correct? 6 

 A. Yes. 7 

 Q. At my request, did you bring a file from 8 

the 22nd Judicial Circuit under Cause Number 931-9 

1965? 10 

 A. Yes. 11 

 Q. Is that the actual court file and record 12 

for that particular criminal cause number? 13 

 A. Yes, it is. 14 

 Q. What is the name of the individual who is 15 

charged in that particular case? 16 

 A. Anthony Carroll. 17 

 Q. Was an indictment filed in that case? 18 

 A. Yes. 19 

 Q. What was the charge in that indictment? 20 

 A. For burglary second degree. 21 

 Q. And that is a Class C felony? 22 

 A. Yes. 23 

 Q. And is that for an incident that occurred 24 

on or about July 27th of 1993? 25 
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 A. Yes. 1 

 Q. Does the indictment reflect the date of 2 

birth for an individual named Anthony Carroll? 3 

 A. Yes, it does. 4 

 Q. What is that date of birth? 5 

 A. 9/14/1964. 6 

 Q. Does it reflect a race? 7 

 A. Black male. 8 

 Q. All right.  Are there minute entries 9 

reflected in that particular file? 10 

 A. Yes. 11 

 Q. Are those entries -- is there an entry for 12 

December 14th, 1993? 13 

 A. Yes, there is. 14 

 Q. Okay.  What does the file indicate 15 

occurred on December 14th of 1993? 16 

 A. Mr. Carroll was given an SIS for one year. 17 

 Q. Does it indicate he pled guilty? 18 

 A. Yes. 19 

 Q. Does that indicate whether or not he was 20 

represented by an attorney on that date? 21 

 A. Yes.  Sharon Turlington. 22 

 Q. So had he pled guilty to the count of 23 

burglary in the second degree? 24 

 A. Yes. 25 
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 Q. And was he sentenced on that same date? 1 

 A. Yes. 2 

 Q. And what was he sentenced to? 3 

 A. An SIS for one year. 4 

 Q. A suspended imposition of sentence? 5 

 A. Yes. 6 

 MR. POSTAWKO:  Finally, I would also ask 7 

Your Honor to take judicial notice of the 8 

court's own file of 931-1965. 9 

 THE COURT:  Any objections? 10 

 MR. PICKETT:  No objection. 11 

 THE COURT:  Court will take judicial 12 

notice of its own files, particularly 931-1965. 13 

 MR. POSTAWKO:  I have no further questions 14 

of this witness, Your Honor. 15 

 THE COURT:  Do you have any questions on 16 

behalf of the defendant at this time, Mr. 17 

Pickett? 18 

 MR. PICKETT:  No, Judge. 19 

 THE COURT:  Anything further on behalf of 20 

the State of Missouri? 21 

 MR. POSTAWKO:  Yes, one other thing.  I 22 

would also submit to the court, State's Exhibit 23 

9, which is also a certified copy of a criminal 24 

file from St. Louis County Circuit Court in the 25 
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21st Judicial Circuit under Cause Number 1 

522325, and I'm offering this pursuant to 2 

Section 490.130 of the Missouri Revised 3 

Statutes.  This reflects the file from St. 4 

Louis County involving Anthony Carroll, black 5 

male, date of birth 9/14/64, indicating that he 6 

pled guilty to a felony charge of abuse of a 7 

child, a Class D felony, committed on February 8 

14, 1985, and also indicating that he was 9 

represented by an attorney on the date of the 10 

plea, which was specifically Donald Belford.  11 

And he was, in fact, did, in fact, plead guilty 12 

on that particular day and was sentenced to a 13 

term of imprisonment of three years in the 14 

Missouri Department of Corrections. 15 

 THE COURT:  Any objections, counsel, with 16 

respect to State's Exhibit Number 9, which is a 17 

certified copy of the sentence form under the 18 

21st Judicial Court of the County of St. Louis? 19 

 MR. PICKETT:  Only a request to look at 20 

it.  I haven't seen a copy of it. 21 

 [Item shown to defense counsel.] 22 

 MR. PICKETT:  No objection, Your Honor. 23 

 THE COURT:  It will be admitted for 24 

purposes of this hearing. 25 
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 Anything further on behalf of the State of 1 

Missouri? 2 

 MR. POSTAWKO:  State has nothing further 3 

at this time. 4 

 THE COURT:  Anything further on behalf of 5 

defendant at this time, Mr. Pickett? 6 

 MR. PICKETT:  Not right now, Your Honor. 7 

 THE COURT:  This court finds beyond a 8 

reasonable doubt the defendant in this case, 9 

Anthony Lamar Carroll, committed the offense of 10 

burglary second degree on July 27, 1993.  The 11 

court further finds beyond a reasonable doubt 12 

that this defendant pled guilty under Cause 13 

Number 931-1965 the Class C felony of burglary 14 

on December 14th, 1993. 15 

 The court further finds that on March 27, 16 

1986, the defendant pled guilty to the felony 17 

of abuse of a child, which is a Class D felony, 18 

which crime occurred on February 14th, 1985.  19 

The court finds the defendant was represented 20 

by counsel and that the pedigree information 21 

with respect to these two files are the exact 22 

same pedigree information as is under the case 23 

at bar. 24 

 Therefore, this court finds beyond a 25 
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reasonable doubt that the defendant is a prior 1 

and persistent offender for all statutory 2 

purposes including sentencing. 3 

 Is there anything further with respect to 4 

this matter, Mr. Postawko? 5 

 MR. POSTAWKO:  No, Your Honor. 6 

 THE COURT:  Is there anything further with 7 

respect to this matter, Mr. Pickett? 8 

 MR. PICKETT:  No, Your Honor. 9 

 THE COURT:  Thank you very much.  We'll 10 

see you back here at two p.m. 11 

 [At this time, a recess was taken.]  12 

oOo 13 

 [The following proceedings took place in 14 

the courtroom outside the presence of the 15 

jury:]  16 

 THE COURT:  We're on the record outside 17 

the hearing of the jury. 18 

 Mr. Carroll, your lawyer just informed me 19 

that you intend to testify in this case, is 20 

that correct? 21 

 DEFENDANT CARROLL:  Yes, Your Honor. 22 

 THE COURT:  I need to let you know you 23 

have a constitutional right not to testify.  24 

Should you decide to testify in this case, the 25 
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prosecutor will have a chance to cross-examine 1 

you with respect to the facts in this case.  2 

The prosecutor will also have an opportunity to 3 

raise in front of this jury, and the only way 4 

he can raise in front of this jury your prior 5 

felony convictions, which include a burglary 6 

and a child abuse.  Do you understand that? 7 

 DEFENDANT CARROLL:  Yes, Your Honor. 8 

 THE COURT:  You talked to your lawyer 9 

fully about that? 10 

 DEFENDANT CARROLL:  Yes, Your Honor. 11 

 THE COURT:  Have you decided you think 12 

it's in your best interest to testify in this 13 

case? 14 

 DEFENDANT CARROLL:  Yes, I do, Your Honor. 15 

 THE COURT:  All right, bring them down. 16 

 [At this time, the jury panel returned to 17 

the courtroom.] 18 

 THE COURT:  Welcome back, Ladies and 19 

Gentlemen. 20 

 At this time, we will continue with this 21 

trial.  We'll now move to the defendant's case-22 

in-chief, which means now that the defendant 23 

will offer all of the evidence the defense 24 

wishes to offer. 25 
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 Mr. Pickett, you may call your first 1 

witness at this time. 2 

 MR. PICKETT:  Thank you, Your Honor.  3 

Defendant wishes to call Mr. Anthony Carroll. 4 

 THE COURT:  Step forward, sir.  Raise your 5 

right hand and be sworn. 6 

 You may proceed, Mr. Pickett. 7 

 MR. PICKETT:  Thank you, Judge. 8 

ANTHONY CARROLL, 9 

having been duly affirmed by the Deputy Clerk, 10 

testified as follows:  11 

DIRECT EXAMINATION 12 

BY MR. PICKETT:   13 

 Q. Would you state your name for the record? 14 

 A. My name is Anthony Lamar Carroll. 15 

 Q. I want to go back to 2003.  In the time 16 

before 2003, did you know a Nancy Stawicki? 17 

 A. Yes, I did. 18 

 Q. Did you know where she lived? 19 

 A. Yes, I did. 20 

 Q. Where was that? 21 

 A. On Oregon. 22 

 Q. Oregon? 23 

 A. On Oregon and Julian. 24 

 Q. Is that 3126 Oregon? 25 
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 A. Yes, it is. 1 

 Q. And on the 15th of March of that year, did 2 

you go by that address? 3 

 A. Yes, I did. 4 

 Q. Why did you go by that address? 5 

 A. I went by there because a friend of mine 6 

asked me to go by there. 7 

 Q. Who was that friend? 8 

 A. A friend of mine named Floyd. 9 

 Q. A guy from the neighborhood? 10 

 A. He stays up the street from her. 11 

 Q. All right.  What time did you get over to 12 

that house that day? 13 

 A. At three o'clock in the evening. 14 

 Q. So about three in the afternoon? 15 

 A. Yes, it was. 16 

 Q. Did you knock on the door? 17 

 A. Yes, I did. 18 

 Q. Who answered? 19 

 A. The victim, Kipp Johnson. 20 

 Q. Did he identify himself as Kipp Johnson? 21 

 A. When he came to the door, he identified 22 

his name was Kipp. 23 

 Q. He said Kipp? 24 

 A. Yes, he did. 25 
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 Q. What happened next? 1 

 A. When I knocked on the door, I asked him 2 

was Nancy there, and he stated that she didn't live 3 

there anymore.  And I proceeded to walk away.  And 4 

he asked me to come in for a minute. 5 

 Q. Did you go inside? 6 

 A. Yes, I did. 7 

 Q. Did you guys have a conversation? 8 

 A. Yes, we did. 9 

 Q. What was the conversation about? 10 

 A. The conversation was about did I know 11 

where to get any dope in the neighborhood. 12 

 Q. What do you mean by "dope"? 13 

 A. He asked me did I know where I could get 14 

any crack from in the neighborhood. 15 

 Q. What did you tell him? 16 

 A. I told him yes. 17 

 Q. Did you find some? 18 

 A. Yes, I did. 19 

 Q. Did Mr. Johnson give you any money for 20 

that? 21 

 A. Yes, he did. 22 

 Q. How much? 23 

 A. He gave me fifteen dollars. 24 

 Q. After that, you left the apartment and 25 
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came back? 1 

 A. Yes, I did. 2 

 Q. What did you come back with? 3 

 A. I came back with the crack cocaine. 4 

 Q. Did you leave at that point? 5 

 A. No, we sat there and we smoked it. 6 

 Q. Okay.  How long were you there, do you 7 

know?  Smoking that first bit of crack? 8 

 A. Thirty, maybe forty minutes. 9 

 Q. Okay.  What happened when you were 10 

finished? 11 

 A. I asked him did he need anything else 12 

before I left. 13 

 Q. Did he answer you? 14 

 A. Yes, he did. 15 

 Q. How did he answer you? 16 

 A. He said, "Well, I don't have too much 17 

money left or anything.  All I have is ten dollars 18 

left." 19 

 Q. Ten dollars? 20 

 A. Yes, sir. 21 

 Q. Did he want you to get some more? 22 

 A. Yes, he did. 23 

 Q. Were you able to do that for him? 24 

 A. Yes, I was. 25 
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 Q. You left and came back? 1 

 A. Yes, I did. 2 

 Q. Okay.  What time was it when you got back 3 

this next time? 4 

 A. I don't know.  Probably somewhere around 5 

about 4:30, maybe five o'clock, somewhere in there. 6 

 Q. Okay.  Did you come back with the crack 7 

cocaine? 8 

 A. Yes, I did. 9 

 Q. All right.  When you came back with it 10 

this time, was it a larger piece than last time? 11 

 A. Yes, it was. 12 

 Q. Did Mr. Johnson give you sufficient money 13 

to cover the cost of that crack cocaine? 14 

 A. No, he didn't. 15 

 Q. Did he give you anything? 16 

 A. The only thing he gave me was ten dollars. 17 

 Q. Did you stay at the house after you 18 

returned with the crack cocaine? 19 

 A. Yes, I did. 20 

 Q. How long were you there? 21 

 A. I was there maybe about an hour or so. 22 

 Q. About an hour? 23 

 A. Yes, sir. 24 

 Q. What did you do during that hour? 25 
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 A. Well, before we started smoking, I stated 1 

the fact to him that I owed ten dollars for the 2 

crack cocaine, okay, to the guy I bought it from, 3 

and he stated, "Okay, I'll give it to you."  So we 4 

proceeded to get high off of it, okay?  And after 5 

we started getting high, you know, he made a 6 

statement to me, you know, about having some fun, 7 

you know. 8 

 Q. This was during the course of the time 9 

while you were smoking the crack cocaine? 10 

 A. Yes, it was. 11 

 Q. After you were finished smoking the crack 12 

cocaine, what happened? 13 

 A. Well, after we finished smoking it, I 14 

asked him about the money that he owed me for the 15 

crack. 16 

 Q. Did he give you any money? 17 

 A. No.  That's when he told me then, you 18 

know, he didn't have any money. 19 

 Q. And what happened? 20 

 A. And I told him, I said, "You should have 21 

told me that from the beginning, you know?  And I 22 

stated, you know, he knew that I needed this money, 23 

you know, and I got upset about it, okay?  After 24 

that, you know, I asked him did Rose still stay 25 
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upstairs. 1 

 Q. How did you know Rose? 2 

 A. I knew Rose from being over there with 3 

Nancy. 4 

 Q. So you were familiar with her? 5 

 A. Yes. 6 

 Q. Did Mr. Johnson go upstairs? 7 

 A. He went out the back door and left the 8 

back door cracked open, and he knocked on the door 9 

for her. 10 

 Q. Could you see him knock on the door? 11 

 A. No, I couldn't see him. 12 

 Q. You assumed that he did but you couldn't 13 

see him do it? 14 

 A. Right. 15 

 Q. At some point, did Rose come downstairs? 16 

 A. Yes, she did. 17 

 Q. Do you remember what she was wearing? 18 

 A. Not in particular, no. 19 

 Q. She came downstairs.  Did she talk to you? 20 

 A. Yeah, she came in the door.  She pushed 21 

the door open.  She looked.  She said, "Tony?"  And 22 

I looked at her.  You know, I didn't want to say 23 

anything to her because I was high off of crack, 24 

you know, and I respected her, you know?  I didn't 25 
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want her to see me high, in other words, okay?  So 1 

I finally answered her when she walked towards me. 2 

 Q. When you answered her, what did you guys 3 

talk about? 4 

 A. She said, "What are you doing over here?" 5 

 I told her, I said, "Well, you know, I came by 6 

looking for Nancy, you know, and he told me Nancy 7 

wasn't here."  I said then, you know, "He asked me 8 

about some dope and we started getting high, you 9 

know?  And I told him, you know, I knew where 10 

something was, I'm gonna get it, came back, we got 11 

high, you know.  Then I left again, you know, and I 12 

brung back some more crack." 13 

 Q. So you pretty much restated what had 14 

happened? 15 

 A. Right. 16 

 Q. Did you ask her for some money? 17 

 A. No, I never asked her for no money. 18 

 Q. Did Mr. Johnson ask her for money? 19 

 A. Not in front of me he didn't. 20 

 Q. At some point, did she give you any money? 21 

 A. Yes, she did. 22 

 Q. Do you know how much? 23 

 A. She gave me about two, three dollars. 24 

 Q. In change? 25 
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 A. Yes, sir. 1 

 Q. Did you, during this incident, at any time 2 

go into Mr. Johnson's bedroom? 3 

 A. Other than to walk, you know, through 4 

there to go out the backdoor with her to get the 5 

money, yes.  That's it. 6 

 Q. Did you steal the forty dollars that was 7 

on his dresser? 8 

 A. No, I didn't. 9 

 Q. Okay.  I want to jump ahead to the next 10 

evening, eight or nine o'clock of the following 11 

day.  Did you go back over to that address? 12 

 A. Yes, I did. 13 

 Q. Why did you go back? 14 

 A. The reason why I went back over there was 15 

to get the ten dollars from him that he owed me. 16 

 Q. Did you get the ten dollars? 17 

 A. Yes, I did. 18 

 Q. Did you knock on the door? 19 

 A. Yes, I did knock on the door. 20 

 Q. Were you angry? 21 

 A. Yeah, I was pretty ticked off that day. 22 

 Q. Okay.  Did you go around to the back door 23 

at all? 24 

 A. No, I never went to no back door. 25 
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 Q. Did you jiggle any of the windows? 1 

 A. No, I never jiggled no windows. 2 

 Q. All right.  So you knocked on the front 3 

door? 4 

 A. Yes, I did. 5 

 Q. Did he open the door? 6 

 A. He spoke through the door at first.  He 7 

was like, you know, "Go away, go away." 8 

 And I was like, you know, "Man, just talk to 9 

me, man.  I won't do nothing to you.  Just open the 10 

door.  I want to talk to you." 11 

 So he proceeded to crack the door open.  And 12 

when he cracked the door open, that's when I pushed 13 

past him and walked in. 14 

 Q. He cracked it, you pushed it open the rest 15 

of the way and walked in? 16 

 A. Yes, I did. 17 

 Q. And what happened next? 18 

 A. When I went in the door, you know, he 19 

closed the door up, and I started talking to him 20 

about the money, you know, that he owed me.  And I 21 

was like, "Man, you know, I ran into the dude, you 22 

know, and I had to end up giving him the money out 23 

of my pocket."  And I was like, "The only thing I 24 

want from you is my money that you owe me, and I 25 
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told you this before we even started getting high." 1 

 Q. And did he have the money? 2 

 A. He told me he didn't have any money at the 3 

time. 4 

 Q. At some point, did you see something else 5 

that you were going to take? 6 

 A. Yeah.  I looked at his DVD and his VCR. 7 

 Q. Did you tell him that you were going to 8 

take that to square off the debt? 9 

 A. Not at first.  I told him, "You've got to 10 

give me something, you know, in return for my 11 

money, you know, out of the deal, you know."  And I 12 

looked at him like, "You know, I ain't gonna leave 13 

here like that.  You gotta give me something."  I'm 14 

like, "Well, give me that right there." 15 

 Q. And you pointed at the DVD and VCR? 16 

 A. Yes, I did. 17 

 Q. Did you unhook them? 18 

 A. No, I didn't. 19 

 Q. Did he unhook them? 20 

 A. Yes, he did. 21 

 Q. Did you try? 22 

 A. Yeah, I tried to unhook them. 23 

 Q. Couldn't do it? 24 

 A. No, I couldn't. 25 



 371 

 Q. Did you have a gun that night? 1 

 A. No, I ain't never had no gun. 2 

 Q. Okay.  Did you threaten Mr. Johnson? 3 

 A. You could say that I threatened him in a 4 

sense, you know, because I told him that, you know, 5 

if he didn't give me my money, you know, we was 6 

gonna have a confrontation, you understand?  And I 7 

told him, you know, about my partner that was 8 

around the corner the other night that wanted to 9 

come around there, you understand, but I stopped 10 

that confrontation by giving him that money. 11 

 Q. What's that guy's name, the guy around the 12 

corner? 13 

 A. His name is Floyd. 14 

 Q. Floyd? 15 

 A. Yes, sir. 16 

 Q. Does this look familiar to you? 17 

 A. Yeah, it's very familiar. 18 

 Q. Is it your coat? 19 

 A. Yes, it is. 20 

 Q. Were you wearing it that day? 21 

 A. Yes, I was. 22 

 Q. They found this in the alley. 23 

 A. Yeah, I know. 24 

 Q. Why did you take it off? 25 
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 A. Well, you know, after the ordeal with him, 1 

you know, and I knew I was wrongful what I done, I 2 

took it off, you know, and I hid it because I knew 3 

what I'd done was wrong. 4 

 Q. And when you say you knew what you'd done 5 

was wrong, you're talking about taking the DVD and 6 

VCR? 7 

 A. Yes, sir. 8 

 Q. Did you at any time tell Mr. Johnson to 9 

get on his knees? 10 

 A. No, I didn't. 11 

 Q. Did you at any time tell him to put your 12 

penis in his mouth? 13 

 A. No, I didn't. 14 

 Q. Did you at any time take him into the 15 

bedroom? 16 

 A. No, I didn't. 17 

 Q. Did you tell him to take his pants off? 18 

 A. No, I didn't. 19 

 Q. Did you penetrate him at all? 20 

 A. No, I didn't. 21 

 Q. Did you punch him in the back of the head? 22 

 A. No, I didn't. 23 

 Q. Did you ejaculate inside Mr. Johnson? 24 

 A. No, I didn't. 25 
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 Q. A couple of more things and then I'll be 1 

finished.  You've been convicted of two felonies 2 

before, isn't that right? 3 

 A. Yes, I have. 4 

 Q. In 1984, you pled guilty to the abuse of a 5 

child? 6 

 A. Yes, I did. 7 

 Q. That was in St. Louis County? 8 

 A. Yes, it was. 9 

 Q. In 1993, you pled guilty to second degree 10 

burglary? 11 

 A. Yes, I did. 12 

 Q. That was here in the City? 13 

 A. Yes, I did. 14 

 Q. Let me ask you another question.  You said 15 

that the second time you went out to Floyd to get 16 

crack cocaine -- 17 

 A. Yes, sir. 18 

 Q. -- he gave you a little more than he did 19 

before but you had less money.  Why would he do 20 

that? 21 

 A. Because for the simple fact I had told him 22 

it was a white guy around there, you know, and I 23 

was like, you know, "I think he's got more money 24 

than that, you know." 25 
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 So he was like, "Look, man, here.  I'm gonna 1 

give you this here.  Just make sure you bring me my 2 

money back." 3 

 Q. Does that happen on the streets 4 

periodically? 5 

 A. Yes, it does. 6 

 Q. So that's not abnormal for someone, 7 

especially if you knew him, to give you a little 8 

extra in that situation? 9 

 A. Yes, sir. 10 

 MR. PICKETT:  Your Honor, that's all I 11 

have. 12 

 THE COURT:  Cross-examination, counsel? 13 

 MR. POSTAWKO:  Thank you, Your Honor. 14 

CROSS-EXAMINATION 15 

BY MR. POSTAWKO:   16 

 Q. Let me make sure of a couple of things.  17 

So you are acknowledging you went over to the 18 

apartment at 3126 Oregon twice during that time 19 

period we've been talking about here, right? 20 

 A. Yes, sir. 21 

 Q. What time was the first time you went over 22 

there, the very first time? 23 

 A. The first time was three o'clock in the 24 

evening. 25 
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 Q. What do you mean by "the evening"?  Was it 1 

light outside or dark outside? 2 

 A. It was light outside. 3 

 Q. So it's daytime? 4 

 A. Yes, sir. 5 

 Q. It's not three in the morning? 6 

 A. No, sir. 7 

 Q. You're not testifying you walked up and 8 

knocked on somebody's door at three A.M.? 9 

 A. No, sir. 10 

 Q. You're saying it was sometime more like 11 

three P.M.? 12 

 A. Yes, sir. 13 

 Q. And it was during this time period that 14 

you're telling us, well, for starters, you're 15 

saying Kipp was home?  He wasn't at work? 16 

 A. No, he wasn't at work. 17 

 Q. And Rose was at home?  She wasn't at the 18 

hospital or anything with her mom? 19 

 A. Which incident are you referring to? 20 

 Q. The first.  The first time you're talking 21 

you went over there? 22 

 A. No, she was upstairs. 23 

 Q. She was upstairs and the sun was out? 24 

 A. Yes, sir. 25 



 376 

 Q. It's March in St. Louis?  It's three, four 1 

in the afternoon and the sun is shining? 2 

 A. Yes, sir. 3 

 Q. And so you had never met Kipp Johnson 4 

before that day, right? 5 

 A. No, sir, I haven't. 6 

 Q. But as far as you knew, Nancy still lived 7 

in that apartment, right? 8 

 A. Yes, sir. 9 

 Q. So when you went and knocked on the door 10 

and some white guy answered the door, you didn't 11 

know who he was, right? 12 

 A. No, sir. 13 

 Q. Let me make sure it's clear.  Your 14 

testimony is you asked for Nancy and he said, 15 

"Nancy's not here"? 16 

 A. Yes, sir. 17 

 Q. And so you were leaving? 18 

 A. Yes, sir. 19 

 Q. You were walking away? 20 

 A. Yes, sir. 21 

 Q. And it was Kipp, a guy you'd never met 22 

before, stopped you from leaving? 23 

 A. Yes, sir. 24 

 Q. Said, "Don't leave, come on inside," 25 
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right? 1 

 A. Yes, sir. 2 

 Q. And you just decided, what the heck, I'm 3 

going to go inside? 4 

 A. Yes, sir. 5 

 Q. Now, you had talked to this so-called 6 

Floyd guy earlier and that's why you went to 7 

Nancy's house to begin with? 8 

 A. Yes, sir. 9 

 Q. Was Floyd waiting for you? 10 

 A. Floyd was waiting for me around the 11 

corner. 12 

 Q. Okay.  I thought that's what you said.  So 13 

you went up to Nancy's house and Floyd is waiting 14 

for you to come back, right? 15 

 A. Yes, sir. 16 

 Q. You didn't go back to see Floyd right away 17 

because it's your testimony you went into this 18 

house with this guy you'd never met before? 19 

 A. Yes, sir. 20 

 Q. And just out of the blue, this guy you'd 21 

never met before says, "Hey, can you get me some 22 

crack," right? 23 

 A. Yes, sir. 24 

 Q. You saw the inside of his house at that 25 
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time, right?  It was neat? 1 

 A. Right. 2 

 Q. Probably neater than it was when Nancy was 3 

there, right? 4 

 A. Yes, sir. 5 

 Q. Much neater? 6 

 A. Right. 7 

 Q. He kept a tidy house? 8 

 A. Yes, sir. 9 

 Q. Your argument is, well, he's a crack head, 10 

right? 11 

 A. Yes, sir. 12 

 Q. Because he said, "Hey, get me some crack.  13 

I need some crack."  So you were going to go do it 14 

for this guy you'd never met before, right? 15 

 A. Yes, sir. 16 

 Q. You didn't know if he was a police officer 17 

or what, but you just, out of the goodness of your 18 

heart, say, "I'll get you some crack," right? 19 

 A. Yes, sir. 20 

 Q. You didn't have any ulterior motive? 21 

 A. No, sir. 22 

 Q. You weren't trying to make money off it?  23 

You weren't trying to do anything else? 24 

 A. Off of what? 25 
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 Q. Off -- getting this guy you'd never met 1 

before and going out and buying crack for him? 2 

 A. Was I trying to make money off of him? 3 

 Q. He wasn't giving you money, was he? 4 

 A. No, he wasn't. 5 

 Q. You're going out and buying this crack out 6 

of the goodness of your heart, right? 7 

 A. Yes, sir. 8 

 Q. And so you go out, even though Floyd's 9 

waiting out there for you, you went out and bought 10 

crack? 11 

 A. I bought it from Floyd. 12 

 Q. You went back to Floyd and bought the 13 

crack? 14 

 A. Yeah, that's where I got it from. 15 

 Q. All right.  So you sit around and you 16 

smoke crack for a while, and this is after you say 17 

Kipp gave you fifteen bucks initially, right? 18 

 A. Yes, sir. 19 

 Q. So you were able to buy what?  A fifteen-20 

dollar rock? 21 

 A. Yes, sir. 22 

 Q. About how big is a fifteen-dollar rock? 23 

 A. It's about, I don't know, about the size 24 

of your fingernail. 25 
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 Q. All right.  How long does it take you to 1 

smoke up a fifteen-dollar rock? 2 

 A. It depends on the individual. 3 

 Q. You and Kipp were smoking it together, 4 

right? 5 

 A. Yes, sir. 6 

 Q. Your crack pipe or his? 7 

 A. No.  He's smoking on the crack pipe. 8 

 Q. He's the one with the crack pipe?  You 9 

weren't smoking it? 10 

 A. I wasn't smoking it on the pipe. 11 

 Q. But you were both smoking the same rock? 12 

 A. Yes, sir. 13 

 Q. After you did it for a while, it's your 14 

testimony, what, the buzz dies down so you guys 15 

want to get another rock? 16 

 A. Yes, sir. 17 

 Q. You went back to Floyd? 18 

 A. Yes, sir. 19 

 Q. Floyd's still standing in the same place 20 

he was earlier? 21 

 A. Yes, sir. 22 

 Q. Is Floyd still waiting for you to come 23 

back? 24 

 A. No, not in particular.  He's not waiting 25 
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on me to come back again, no.  I mean, this is just 1 

the spot where he hangs out and sells crack. 2 

 Q. All right.  So you go back at this time, 3 

Floyd goes ahead, and he basically gives you some 4 

crack on credit you're saying here? 5 

 A. Yes, sir. 6 

 Q. 'Cause you didn't have enough money to pay 7 

for the whole thing? 8 

 A. Yes, sir. 9 

 Q. How much was this second rock that you 10 

bought? 11 

 A. It's almost a fifty-dollar piece of crack. 12 

 Q. How big is a fifty-dollar piece of crack? 13 

 A. It depends on who you get it from. 14 

 Q. Well, how much was this one? 15 

 A. About like this.  [Indicated.] 16 

 Q. All right.  So that's a lot bigger than 17 

your fingernail that you showed us earlier? 18 

 A. Right. 19 

 Q. And you and Kipp are both smoking off that 20 

rock? 21 

 A. Yes, sir. 22 

 Q. So I guess you're getting to be pretty 23 

chummy with Kipp now, aren't you? 24 

 A. Yes, I was. 25 
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 Q. Sitting there smoking crack in his 1 

apartment all day.  So what did you talk about? 2 

 A. Just sitting there, just holding a general 3 

conversation, period. 4 

 Q. Did he talk about his job? 5 

 A. No, we didn't talk about no job. 6 

 Q. Talk about his family life? 7 

 A. No, we just talking about what was on TV 8 

mainly.  Other than that, he wasn't talking too 9 

much because, for the simple fact by him being 10 

high, he wasn't really talking to me. 11 

 Q. All right.  This guy you never met before 12 

that you went and bought crack for out of the 13 

goodness of your heart, just invites you into his 14 

house to sit around all afternoon, right? 15 

 A. Yes, sir. 16 

 Q. All right.  Now, as far as you knew, Rose 17 

doesn't use drugs or never used drugs, does she? 18 

 A. No, she don't. 19 

 Q. You respect her? 20 

 A. Yes, I do. 21 

 Q. Very nice woman? 22 

 A. Yes, she is. 23 

 Q. And you trust her? 24 

 A. Yes, I do. 25 
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 Q. She's lent you money before, right? 1 

 A. Yes, she has. 2 

 Q. So you always got along good with Rose, 3 

right? 4 

 A. Yes, I have. 5 

 Q. Now, when Rose came down, you said that 6 

was around -- I want to make sure I'm clear.  At 7 

some point in time when you want more money, you 8 

say that Kipp goes to get the money from Rose, 9 

right? 10 

 A. Say that again, sir? 11 

 Q. Kipp went to get money from Rose, right? 12 

 A. Yeah, when I asked him about the ten 13 

dollars he owed me, yes. 14 

 Q. So your testimony is Kipp goes to get 15 

money from Rose, and this was after you'd been 16 

sitting around, you know, smoking that second rock, 17 

right? 18 

 A. Yes, sir. 19 

 Q. You're pretty messed up at this point? 20 

 A. Yeah, I was high.  Yes, I was. 21 

 Q. What about Kipp?  Did he look like he was 22 

pretty messed up? 23 

 A. Yeah. 24 

 Q. He was really messed up, right? 25 
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 A. Yes, he was. 1 

 Q. Was he having trouble talking? 2 

 A. Who?  Kipp? 3 

 Q. Yeah. 4 

 A. Yes, he did. 5 

 Q. Have any trouble walking? 6 

 A. Nah, he didn't have any trouble walking. 7 

 Q. Trouble talking, right? 8 

 A. Yeah. 9 

 Q. You say you're smoking that second rock 10 

for about how long? 11 

 A. For about a couple of hours maybe, 12 

somewhere around in there. 13 

 Q. Is it still light outside when he goes to 14 

get the money from Rose? 15 

 A. No, it was dark outside. 16 

 Q. But it had just turned dark, right? 17 

 A. Not really.  It was somewhere about eight, 18 

maybe, nine, somewhere.  I don't know. 19 

 Q. Eight or nine o'clock at night? 20 

 A. Yeah. 21 

 Q. You'd been there much more than two hours 22 

at that point because you said you got there about 23 

three in the afternoon? 24 

 A. Right. 25 
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 Q. So now it's eight or nine o'clock at 1 

night.  You're talking five, six hours later? 2 

 A. The first time I was there, I was there 3 

over an hour. 4 

 Q. Well, before you went out and bought the 5 

crack? 6 

 A. No, the first time after I went and bought 7 

it. 8 

 Q. Let's make sure I got this clear.  You 9 

show up around three o'clock, right? 10 

 A. Uh-huh. 11 

 Q. You're trying to leave but Kipp calls you 12 

back in, right? 13 

 A. Right. 14 

 Q. You go ahead and you go back in? 15 

 A. Yes, I did. 16 

 Q. You have a brief conversation about 17 

getting some crack and you agreed to go do it.  18 

That took what?  A few minutes? 19 

 A. About twenty minutes. 20 

 Q. Okay, about twenty minutes.  So you go to 21 

get the crack.  He was right around the corner, 22 

right? 23 

 A. Yes, sir. 24 

 Q. And it only takes you a few minutes to get 25 



 386 

to Floyd, right? 1 

 A. Yeah. 2 

 Q. You don't spend much time with Floyd, do 3 

you? 4 

 A. Not really, maybe five, ten minutes, maybe 5 

that long. 6 

 Q. So if you got to Kipp's initially around 7 

three o'clock, it's still well before four o'clock 8 

by the time you get back to Kipp's with the first 9 

rock, right? 10 

 A. Yes. 11 

 Q. You spend about an hour with Kipp smoking 12 

the first rock you said, right? 13 

 A. A little bit over an hour. 14 

 Q. A little bit over an hour.  It's still 15 

before five o'clock when you're done with that 16 

rock, right? 17 

 A. I don't know.  I can't say what time it 18 

was. 19 

 Q. Is it light or dark outside? 20 

 A. It was getting like dusk or dark outside. 21 

 Q. It's still light outside but it's starting 22 

to turn nighttime? 23 

 A. Right. 24 

 Q. We're talking the middle of March in St. 25 
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Louis? 1 

 A. Right. 2 

 Q. You go out the same place, right around 3 

the corner again, only a few minutes, right?  4 

 A. Right. 5 

 Q. You come right back to Kipp's house, 6 

right? 7 

 A. Yes, sir. 8 

 Q. By the way, when you come back, do you 9 

walk right straight into Kipp's house or do you 10 

knock on the door? 11 

 A. I knocked on the door. 12 

 Q. You waited for Kipp to let you in.  Is 13 

that your testimony? 14 

 A. That's my testimony. 15 

 Q. This time when you went to get that fifty-16 

dollar rock, you didn't have enough money to pay 17 

for all of it, right? 18 

 A. No, I didn't. 19 

 Q. You were what?  Ten dollars short? 20 

 A. No, I was more than ten dollars short. 21 

 Q. So you needed more than ten bucks? 22 

 A. Right. 23 

 Q. What's the expectation when you would pay 24 

Floyd that money? 25 
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 A. What do you mean? 1 

 Q. Well, when was Floyd -- did Floyd say how 2 

long you had to give him the money you owed him? 3 

 A. No.  I was just supposed to give it back 4 

the him that day. 5 

 Q. So it's your understanding when Floyd 6 

gives you this crack on credit that you're supposed 7 

to pay him back later that same day, right? 8 

 A. Yes, sir. 9 

 Q. After you go to Kipp's, get more money 10 

from Kipp, and you go back and pay him? 11 

 A. Yes, sir. 12 

 Q. So you were upset, it's your testimony, 13 

you were upset that Kipp didn't have any more money 14 

to give you? 15 

 A. Yeah.  After we had conversated about the 16 

ten dollars before we even started smoking it. 17 

 Q. Well, just to make sure, when Kipp goes up 18 

to Rose, it's not three or four in the morning 19 

though?  It's sometime that evening, right? 20 

 A. Yes, sir. 21 

 Q. It definitely wasn't three or four in the 22 

morning? 23 

 A. Oh, no. 24 

 Q. All right.  But that's what gets everyone 25 
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upset is because you say that he still owes you 1 

money for that rock, right? 2 

 A. Yes, sir. 3 

 Q. That's not the only time you smoke crack 4 

is when you're with Kipp, is it? 5 

 A. That day. 6 

 Q. You'd smoked crack prior to smoking with 7 

Kipp on that day in March, right? 8 

 A. No. 9 

 Q. That's the first time you ever decided to 10 

smoke crack? 11 

 A. That month, yes. 12 

 Q. You had never smoked crack before? 13 

 A. I had smoked crack many years before that. 14 

 Q. But you had quit smoking crack? 15 

 A. I had quit smoking crack six months before 16 

that. 17 

 Q You had not smoked crack for six months 18 

before? 19 

 A. That's right. 20 

 Q. The day you went to Kipp's house, that's 21 

the very first time, the next time you decided to 22 

smoke crack again, is that right? 23 

 A. Yes, sir. 24 

 Q. You quit smoking crack because you didn't 25 
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like what it did to you I assume, right? 1 

 A. No.  I quit smoking crack because I had 2 

turned my life over to God. 3 

 Q. Okay.  So you had turned your life over to 4 

God? 5 

 A. Yes, sir. 6 

 Q. So on this day in March when you go to 7 

this stranger's house you've never seen before, and 8 

you decide out of the kindness of your heart to go 9 

buy him some crack, you decide it's time to forget 10 

about giving your life over to God and start 11 

smoking crack again, right? 12 

 A. Yeah, in so many words. 13 

 Q. Okay.  This white guy you'd never seen 14 

before in your life is the one who apparently 15 

influenced you to start smoking crack again? 16 

 A. I can't say that that man influenced me to 17 

do anything, okay?  I can say I took enough 18 

initiative upon my own self to do it. 19 

 THE WITNESS:  Excuse me, Your Honor, could 20 

I have some water please? 21 

 THE COURT:  Give him some water. 22 

 THE WITNESS:  Sorry about that. 23 

 Q. (By Mr. Postawko)  So it's your testimony 24 

then that Rose comes downstairs, you talk to Rose, 25 
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but again this is some time that evening that you 1 

talk to Rose, right? 2 

 A. Yes, sir. 3 

 Q. And you tell Rose all about smoking the 4 

crack and everything else? 5 

 A. Yes, I did.  I did tell her that. 6 

 Q. And you told her you and Kipp had been 7 

sitting there, had been hitting the crack?  That's 8 

what you were doing all day, right? 9 

 A. I told her it was a drug transaction 10 

between me and him. 11 

 Q. Between you and Kipp? 12 

 A. Yes, sir. 13 

 Q. And you made it very clear to Rose that's 14 

what was going on, right? 15 

 A. Yes, I did. 16 

 Q. And Rose just left, right? 17 

 A. No, Rose didn't leave.  Me and her walked 18 

out the door together. 19 

 Q. You and Rose left at the same time, right? 20 

 A. Yes, sir. 21 

 Q. And after you left with Rose, you just 22 

took off and went about your business, right? 23 

 A. Yes, I did. 24 

 Q. Went down to see Floyd? 25 
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 A. I went down there to see whether he was 1 

around there.  He wasn't there. 2 

 Q. You still owed him some money is what your 3 

testimony is? 4 

 A. Yes, I did. 5 

 Q. And you were what?  You were pretty ticked 6 

off when you left that Kipp didn't have more money 7 

to give you that night, right? 8 

 A. Yes, I was. 9 

 Q. You were going to go back the next day, 10 

right? 11 

 A. In my mind, yes, I was, sir. 12 

 Q. And you did, in fact, go back the next 13 

day? 14 

 A. Yes, I did, sir. 15 

 Q. And when you went back the next day, this 16 

time Kipp didn't want to let you in, did he? 17 

 A. Not at first he didn't, no. 18 

 Q. Well, you testified earlier he cracked the 19 

door but then you pushed your way in? 20 

 A. Yes, I did. 21 

 Q. Kipp didn't open the door and say, "Hey, 22 

Tony, come on in," did he? 23 

 A. Right. 24 

 Q. You went in and he didn't give you 25 
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permission the go in? 1 

 A. No, he didn't. 2 

 Q. And you weren't going to leave that place 3 

without having some money or something of value, 4 

were you? 5 

 A. No, I wasn't, sir. 6 

 Q. No matter what he said, you were going to 7 

take something of value from that apartment, 8 

weren't you? 9 

 A. At that particular time, yes, sir. 10 

 Q. Even though you went in without his 11 

permission? 12 

 A. Yes, sir. 13 

 Q. And he told you he didn't have anything, 14 

right? 15 

 A. Yes, he did, sir. 16 

 Q. So you told him you were going to take 17 

some electronics, right? 18 

 A. Yes, sir. 19 

 Q. You did, in fact, take the VCR/DVD player, 20 

didn't you? 21 

 A. Yes, I did, sir. 22 

 Q. And you didn't give Kipp a choice?  You 23 

were taking those no matter what, right? 24 

 A. In so many words, yes, sir. 25 
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 Q. Okay.  And this time, how long would you 1 

say you were inside of Kipp's apartment? 2 

 A. Maybe it wasn't even ten minutes I don't 3 

believe. 4 

 Q. So you were in and out? 5 

 A. Yes, sir. 6 

 Q. You didn't bust up the door? 7 

 A. No, I didn't bust up no door. 8 

 Q. Didn't do anything to the door at all? 9 

 A. No, sir. 10 

 Q. So you had your dealings with Kipp.  And 11 

when you're going this, you've got this light coat 12 

on, right? 13 

 A. Yes, sir. 14 

 Q. And so you leave.  But, as you're walking 15 

away, what, you start feeling bad about what you 16 

did, you know, taking that stuff from Kipp?  And 17 

so, as a penance, you decide to take your coat off? 18 

 A. What do you mean "feeling bad"? 19 

 Q. You said you took your coat off because 20 

you knew what you did was wrong? 21 

 A. Yes, sir. 22 

 Q. What you did that was wrong was taking the 23 

DVD and VCR without Kipp's permission? 24 

 A. Yes, sir. 25 
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 Q. That's what you felt bad about? 1 

 A. Yes, sir. 2 

 Q. So to make amends for that or to make up 3 

for that, you decide to take your coat off, right? 4 

 A. What do you mean "make amends"? 5 

 Q. You said you took your coat off because 6 

you knew what you did was wrong? 7 

 A. I took my coat off because I knew what I 8 

did was wrong and I didn't want to get stopped with 9 

that coat on.  That's why I hid it in the alley 10 

around the corner. 11 

 Q. You were trying to alter your appearance? 12 

 A. Yes, sir. 13 

 Q. 'Cause you figured if Kipp called the 14 

police, he was going to report a guy in a white 15 

coat? 16 

 A. Thank you.  Yes, sir. 17 

 Q. So in order to try and change your 18 

appearance so you wouldn't be noticeable, you got 19 

rid of the white coat? 20 

 A. Yes, sir. 21 

 Q. Okay.  So it wasn't to make up for 22 

anything, it was trying to get away with the crime 23 

you committed? 24 

 A. Yes, sir. 25 
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 Q. And you, of course, you're denying having 1 

any sort of sexual contact with Kipp, right? 2 

 A. Yes, sir. 3 

 Q. You don't want to be thought of as a 4 

homosexual, do you? 5 

 A. You know what, sir? 6 

 THE WITNESS:  Can I say something, Your 7 

Honor? 8 

 THE COURT:  Wait a minute.  Slow down.  9 

Just answer the question, sir.  Let's proceed. 10 

 Q. (By Mr. Postawko)  You don't want to be 11 

thought of as a homosexual? 12 

 A. What do you mean "thought of as a 13 

homosexual"? 14 

 Q. You don't want people to think you're gay 15 

or anything, do you? 16 

 A. It wasn't even -- I've been through that 17 

for fourteen years. 18 

 Q. Through what? 19 

 A. Being called that since I've been 20 

incarcerated. 21 

 Q. Okay.  But it's certainly not anything you 22 

like people saying about you, is it? 23 

 A. No. 24 

 Q. Certainly not anything you're going to 25 
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admit doing, is it? 1 

 A. I would have admitted to it, sir, if I'd 2 

done it. 3 

 Q. You would have admitted you forcibly 4 

sodomized when you robbed someone? 5 

 A. Yes, sir, I would have if I'd done it. 6 

 Q. You've been convicted of a couple of 7 

crimes before, right? 8 

 A. Yes, sir. 9 

 Q. Been convicted of burglary? 10 

 A. Yes, I have. 11 

 Q. Been convicted of abuse of a child? 12 

 A. Yes, sir. 13 

 Q. Been to the penitentiary? 14 

 A. Yes, I have. 15 

 Q. You don't want to go back? 16 

 A. No, I don't. 17 

 Q. You do not want to go back, especially for 18 

a serious crime that could land you there for a 19 

long time, do you? 20 

 A. Sir, I don't mind going to jail for what 21 

I've done wrong, okay? 22 

 Q. Okay.  So your testimony is, if you did 23 

all these things, including having anal sex with 24 

Kipp Johnson and having him give you oral sex, 25 
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you'd just sit up here and say, "I did it"? 1 

 A. Yes, I would. 2 

 MR. POSTAWKO:  I have no further 3 

questions, Your Honor. 4 

 THE COURT:  Redirect, counsel? 5 

 MR. PICKETT:  Your Honor, I have no 6 

questions. 7 

 THE COURT:  You may step down. 8 

 [The witness stepped down.] 9 

 THE COURT:  Will there be any additional 10 

evidence on behalf of defendant at this time, 11 

Mr. Pickett? 12 

 MR. PICKETT:  No, sir.  Defense rests. 13 

 THE COURT:  The defendant has rested his 14 

case. 15 

 Will there be any rebuttal evidence on 16 

behalf of the State of Missouri at this time, 17 

Mr. Postawko? 18 

 MR. POSTAWKO:  No, Your Honor. 19 

 THE COURT:  Ladies and Gentlemen, the 20 

defendant has rested his case.  There being no 21 

rebuttal evidence, there shall not be any 22 

surrebuttal evidence.  All the evidence in this 23 

case is now completed. 24 

 Counsel, approach for a moment please. 25 
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 [The following proceedings took place at 1 

the bench outside the hearing of the jury:]  2 

 THE COURT:  By the time we're able to get 3 

this case to the jury, it will probably be a 4 

little after three.  I'll leave it up to you.  5 

You can argue it tonight or you can argue it 6 

tomorrow.  What do you want to do? 7 

 MR. POSTAWKO:  I don't have a huge 8 

preference either way.  I can go either way 9 

myself. 10 

 MR. PICKETT:  I guess I prefer tomorrow to 11 

give them all day as opposed to rushing them. 12 

 THE COURT:  That's fine.  We'll do it 13 

tomorrow. 14 

 [Proceedings were then resumed within the 15 

hearing of the jury as follows:] 16 

 THE COURT:  Ladies and Gentlemen, there 17 

are some legal matters that I need to address 18 

with the attorneys.  I need to prepare the 19 

instructions of the court.  My conversation 20 

with the attorneys as to whether I give this 21 

case to you this evening, which would have been 22 

close to three-thirty or quarter to four, I'll 23 

wait until tomorrow.  I believe I told you I 24 

would get this case to you tomorrow on 25 
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Wednesday.  That's what I'll do.  I'll bring 1 

you back here tomorrow morning at nine A.M., at 2 

which time I will read to you the final 3 

instructions of the court.  Thereafter, the 4 

attorneys will be given an opportunity to make 5 

their closing arguments and, after that, you 6 

will retire to begin your deliberations in this 7 

case. 8 

 Ladies and Gentlemen, justice requires you 9 

not have any discussions about this case unless 10 

and until I've indicated to you that you may 11 

begin your deliberations in this case.  I've 12 

changed the admonition in this case because all 13 

of the evidence is, indeed, in.  Nonetheless, 14 

you may not discuss this case unless you're 15 

discussing the case all together in the jury 16 

room and under the final instructions of the 17 

court. 18 

 Ladies and Gentlemen, we will reconvene 19 

tomorrow morning at nine A.M.  Have a good 20 

evening. 21 

 [At this time, the jury panel left the 22 

courtroom; however, proceedings continued as 23 

follows:]  24 

 THE COURT:  Counsel, approach please 25 
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 At this time, the court will take up any 1 

motions on behalf of the parties outside the 2 

hearing of the jury. 3 

 Are there any motions at the close of all 4 

evidence in this case, Mr. Pickett? 5 

 MR. PICKETT:  Yes, the motion for judgment 6 

of acquittal, same argument as before.  I have 7 

the written motion. 8 

 THE COURT:  Thank you.  Do you wish to add 9 

anything to your previous motion, Mr. Pickett? 10 

 MR. PICKETT:  No, sir. 11 

 THE COURT:  Any further reply? 12 

 MR. POSTAWKO:  Nothing further, Your 13 

Honor. 14 

 THE COURT:  The court again finds a 15 

sufficient amount of evidence has been adduced 16 

wherein the jury could, in fact, return 17 

verdicts against the defendant with respect to 18 

all the crimes charged.  Therefore, the motion 19 

for judgment of acquittal at the close of all 20 

evidence will be overruled and denied in its 21 

entirety. 22 

 All right, we'll go off the record. 23 

 [At this time, a recess was taken.]  24 

oOo 25 
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 [The following proceedings took place in 1 

chambers:] 2 

 THE COURT:  We're on the record outside 3 

the hearing of the jury for the final jury 4 

instruction conference prior to the closing 5 

argument of counsel and the jurors' 6 

consideration of the issues in this case. 7 

 The court will give to the jury as the 8 

first two instructions Jury Instructions 1 and 9 

2 respectively, general instructions pursuant 10 

to MAI-CR3d 302.01, 302.02.  They will be 11 

numbered Instructions 1 and 2 respectively.  12 

Instruction 1 is the duty of participants in a 13 

jury trial; Instruction 2 is the instruction 14 

concerning opening statements. 15 

 The court will give and read to the jury 16 

Instruction Number 3, MAI-CR3d 302.03.  It is 17 

the applicable laws instruction. 18 

 The court will give and read to the jury 19 

as General Instruction Number 4 MAI-CR3d 20 

302.04.  It is the standard of proof 21 

instruction. 22 

 At this time, Mr. Postawko, do you wish to 23 

proffer an instruction on behalf of the State 24 

of Missouri at this time? 25 
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 MR. POSTAWKO:  Yes, Your Honor.  Start 1 

with MAI-CR 323.02, the verdict director for 2 

robbery in the first degree. 3 

 THE COURT:  The State of Missouri has 4 

proffered MAI-CR3d 323.02, a verdict directing 5 

instruction instructing the jury with respect 6 

to robbery in the first degree. 7 

 Do you have any objections, Mr. Pickett? 8 

 MR. PICKETT:  I do not, Your Honor. 9 

 THE COURT:  Court will give without 10 

objection MAI-CR3d 323.02.  It will be numbered 11 

Instruction 5.  It, too, will be read to the 12 

jury. 13 

 Mr. Pickett, do you wish to proffer an 14 

instruction on behalf of defendant at this 15 

time? 16 

 MR. PICKETT:  Yes, 323.04, which is 17 

robbery in the second degree.  It's a lesser-18 

included to Instruction Number 5. 19 

 THE COURT:  The defendant has proffered a 20 

lesser-included verdict directing instruction 21 

pursuant to MAI-CR3d 323.04.  Do you have any 22 

objection, counsel? 23 

 MR. POSTAWKO:  No, Your Honor. 24 

 THE COURT:  Court will give without 25 
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objection MAI-CR3d 323.04.  It will be numbered 1 

Instruction 6.  It will also be read to the 2 

jury. 3 

 Mr. Postawko, do you wish to proffer an 4 

instruction on behalf of the State of Missouri 5 

at this time? 6 

 MR. POSTAWKO:  Yes, Your Honor.  The State 7 

would proffer MAI-CR 332.02, armed criminal 8 

action in reference to robbery in the first 9 

degree. 10 

 THE COURT:  The State has proffered a 11 

verdict directing instruction with respect to 12 

armed criminal action as it relates to robbery 13 

in the first degree as outlined in Instruction 14 

Number 5.  Do you have any objections, counsel? 15 

 MR. PICKETT:  I do not, Your Honor. 16 

 THE COURT:  Court will give without 17 

objection MAI-CR3d 332.02.  It will be numbered 18 

Instruction 7.  It refers back to Instruction 19 

5.  It will be read to the jury. 20 

 Is there an additional instruction you 21 

wish to offer, Mr. Postawko? 22 

 MR. POSTAWKO:  Yes, Your Honor, 320.09, 23 

which is the verdict director for forcible 24 

sodomy. 25 



 405 

 THE COURT:  The State has proffered MAI-1 

CR3d 320.09, a verdict directing instruction 2 

instructing the jury with respect to forcible 3 

sodomy with forcible compulsion.  Do you have 4 

any objections, counsel? 5 

 MR. PICKETT:  No, sir. 6 

 THE COURT:  The court will give without 7 

objection MAI-CR3d 320.09.  It will be numbered 8 

Instruction 8.  It will also be read to the 9 

jury. 10 

 Mr. Postawko, is there an additional 11 

instruction you wish to proffer at this time? 12 

 MR. POSTAWKO:  Yes, Your Honor.  State 13 

would proffer MAI-CR 332.02, armed criminal 14 

action under Count IV in reference to the 15 

forcible sodomy count as submitted in the 16 

previous instruction. 17 

 THE COURT:  The State has proffered MAI-18 

CR3d 332.02, a verdict directing instruction 19 

instructing the jury with respect to armed 20 

criminal action as it relates to forcible 21 

sodomy under Instruction Number 8.  Do you have 22 

any objections, Mr. Pickett? 23 

 MR. PICKETT:  No, sir. 24 

 THE COURT:  The court will give without 25 
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objection MAI-CR3d 332.02. It will be numbered 1 

Instruction 9.  It refers back to Instruction 2 

Number 8. 3 

 Mr. Postawko, is there an additional 4 

instruction you wish to proffer on behalf of 5 

the State of Missouri at this time? 6 

 MR. POSTAWKO:  Yes, Your Honor.  The State 7 

would proffer 320.09, which is the forcible 8 

sodomy count in reference to Count V in 9 

reference to the anal sex charge in this case. 10 

 THE COURT:  The State has proffered MAI-11 

CR3d 320.09, a verdict directing instruction as 12 

it relates to the sexual intercourse.  Do you 13 

have any objections, counsel? 14 

 MR. PICKETT:  No, Your Honor. 15 

 THE COURT:  Court will give without 16 

objection MAI-CR3d 320.09.  It will be numbered 17 

Instruction 10.  It will be read to the jury. 18 

 Mr. Postawko, is there an additional 19 

instruction to wish to proffer on behalf of the 20 

State of Missouri? 21 

 MR. POSTAWKO:  Yes, Your Honor.  As to 22 

Count VI, State would proffer MAI-CR 332.02, 23 

which is the armed criminal action count in 24 

reference to the forcible sodomy charge 25 
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submitted in Instruction Number 10. 1 

 THE COURT:  The State has proffered a 2 

verdict directing instruction pursuant to MAI-3 

CR3d 332.02.  It relates to the forcible sodomy 4 

intercourse under Instruction Number 10.  Do 5 

you have any objections, counsel? 6 

 MR. PICKETT:  No, sir. 7 

 THE COURT:  Court will give without 8 

objection MAI-CR3d 332.02.  It will be numbered 9 

Instruction 11.  It refers back the Instruction 10 

Number 10.  It will also be read to the jury. 11 

 Is there an additional instruction you 12 

wish to proffer on behalf of the State, Mr. 13 

Postawko? 14 

 MR. POSTAWKO:  Yes, Your Honor.  State 15 

would proffer MAI-CR 323.52, which is the 16 

verdict director for burglary in the first 17 

degree, specifically concerning Count VII, the 18 

incident that occurred, the State alleges 19 

occurred on March 15, 2003, at approximately 20 

nine P.M.   21 

 THE COURT:  The State has proffered a 22 

verdict directing instruction for burglary in 23 

the first degree pursuant to MAI-CR3d 323.52.  24 

Do you have any objections, counsel? 25 
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 MR. PICKETT:  No, Your Honor. 1 

 THE COURT:  Court will give without 2 

objection MAI-CR3d 323.52.  It will be numbered 3 

Instruction 12.  It, too, will be read to the 4 

jury. 5 

 Is there an additional instruction you 6 

wish to proffer on behalf of the State, Mr. 7 

Postawko? 8 

 MR. POSTAWKO:  Yes, Your Honor.  As to 9 

Count VIII, State would proffer 323.52, the 10 

verdict director for burglary in the first 11 

degree in reference to the incident alleged to 12 

have occurred March 15, 2003, at approximately 13 

three A.M. 14 

 THE COURT:  The State has proffered MAI-15 

CR3d 323.52, a verdict directing instruction 16 

instructing the jury with respect to burglary 17 

in the first degree as it relates to March 15, 18 

2003, at three A.M.  Any objections, counsel? 19 

 MR. PICKETT:  No, Your Honor. 20 

 THE COURT:  Court will give without 21 

objection MAI-CR3d 323.52.  It will be numbered 22 

Instruction 13.  It will also be read to the 23 

jury. 24 

 Mr. Postawko, do you have an additional 25 
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instruction to wish to proffer on behalf of the 1 

State of Missouri at this time? 2 

 MR. POSTAWKO:  Yes, Your Honor.  As to 3 

Count IX, the State would submit 324.02.1, the 4 

verdict director for the misdemeanor stealing 5 

count. 6 

 THE COURT:  The State has proffered MAI-7 

CR3d 324.02.1, a verdict directing instruction 8 

instructing the jury with respect to 9 

misdemeanor stealing.  Do you have any 10 

objection, counsel? 11 

 MR. PICKETT:  No, sir. 12 

 THE COURT:  The court will give without 13 

objection MAI-CR3d 324.02.1.  It will be 14 

numbered Instruction 14.  It will also be read 15 

to the jury. 16 

 Mr. Postawko, do you have an additional 17 

instruction to wish to proffer on behalf of the 18 

State of Missouri at this time? 19 

 MR. POSTAWKO:  Yes, Your Honor.  The State 20 

would proffer MAI-CR 333.00, which is the 21 

definitional instruction for various terms that 22 

are used throughout the course of the 23 

instructions already proposed and submitted. 24 

 THE COURT:  The State has proffered MAI-25 
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CR3d 333.00, definitions of deviant sexual 1 

intercourse and forcible compulsion.  Do you 2 

have any objections, counsel? 3 

 DEFENDANT:  No, sir. 4 

 THE COURT:  The court will give without 5 

objection MAI-CR3d 333.00.  It will be numbered 6 

Instruction 15.  It will also be read to the 7 

jury. 8 

 Is there an additional instruction you 9 

wish to proffer at this time, Mr. Postawko? 10 

 MR. POSTAWKO:  Yes, Your Honor, from MAI-11 

CR 304.12, the instruction for the separate 12 

offenses. 13 

 THE COURT:  The State has proffered MAI-14 

CR3d 304.12.  It is the separate offenses 15 

instruction.  The blank is completed with nine 16 

counts.  Do you have any objections, counsel? 17 

 MR. PICKETT:  No, sir. 18 

 THE COURT:  The court will give without 19 

objection MAI-CR3d 304.12, a verdict directing 20 

instruction with respect to the separate 21 

offenses.  It will be numbered Instruction 16.  22 

It, too, will be read to the jury. 23 

 As the final two instructions, the court 24 

will give Instruction Number 17, MAI-CR3d 25 
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302.05.  It is a general instruction.  It is 1 

the foreperson instruction. 2 

 And as Instruction 18, the court will give 3 

MAI-CR3d 302.06.  It is the argument of counsel 4 

instruction.  Instructions 17 and 18 are 5 

general instructions and instructions that will 6 

also be read to the jury. 7 

 Are there any additional jury instructions 8 

to be proffered on behalf of the State of 9 

Missouri at this time? 10 

 MR. POSTAWKO:  No, sir. 11 

 THE COURT:  Are there any additional jury 12 

instructions you wish to proffer on behalf of 13 

the defendant at this time, Mr. Pickett? 14 

 MR. PICKETT:  No, Your Honor. 15 

 THE COURT:  Have you had an opportunity to 16 

review the forms of verdict?  Any objections to 17 

the forms of verdict? 18 

 MR. PICKETT:  No, Your Honor. 19 

 MR. POSTAWKO:  No, sir. 20 

 THE COURT:  Thank you very much.  Each 21 

counsel will be allotted twenty-five minutes 22 

for closing arguments.  The State's first 23 

argument will be fifteen minutes with a two-24 

minute warning with the right to encroach.  The 25 
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rebuttal argument will be whatever time is 1 

remaining or ten minutes with a two-minute 2 

warning.  Defense counsel will receive twenty-3 

five minutes, a five-minute warning and a two-4 

minute warning respectively. 5 

 You may argue the evidence.  You may 6 

utilize any of the exhibits which have been 7 

identified and admitted into court.  You may 8 

argue any reasonable inferences you believe 9 

ought to be drawn from the evidence.  When 10 

you're arguing the case, if you're going to use 11 

the jury instructions, only use the 12 

instructions which the court will -- I will  13 

hand the instructions without any markings down 14 

along with all of the verdict forms in the 15 

court reporter area.  So if you're going to 16 

educate the jurors with the verdict and 17 

instructions, only refer to the court's 18 

instructions.   19 

 When I've indicated to you that your time 20 

is up, your time is up.  You have two words 21 

left: not guilty, thank you.  I don't care what 22 

two words you use. 23 

 Do you have any questions, Mr. Postawko? 24 

 MR. POSTAWKO:  No, Your Honor. 25 
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 THE COURT:  Mr. Pickett? 1 

 MR. PICKETT:  I do not. 2 

 THE COURT:  Good luck.  We'll see you guys 3 

back here tomorrow morning at nine A.M. 4 

 Let's go off the record. 5 

 [Court adjourned on this cause at 3:15 6 

P.M. to resume the following morning.] 7 

oOo 8 

 [The following proceedings began on 9 

Wednesday, the 2nd day of March 2005, at 9:20 10 

A.M., in the courtroom within the presence of 11 

the jurors:] 12 

  [The following proceedings took place at 13 

the bench outside the hearing of the jury:] 14 

 THE COURT:  This is Juror 1014, Michael 15 

Skaggs. 16 

 Mr. Skaggs, you have advised my deputy 17 

that your dad was a federal marshal, is that 18 

correct? 19 

 JUROR SKAGGS:  No, he's not a federal 20 

marshal.  He works for the U.S. Attorney's 21 

Office. 22 

 THE COURT:  The Eastern District here in 23 

Missouri? 24 

 JUROR SKAGGS:  Yes, sir. 25 
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 THE COURT:  Will that have any impact on 1 

your ability to be fair to both the State of 2 

Missouri as well as the defendant in this case? 3 

 JUROR SKAGGS:  No, sir. 4 

 THE COURT:  You can be fair? 5 

 JUROR SKAGGS:  Yes, sir. 6 

 THE COURT:  We're done with all of the 7 

evidence in this case.  Do you think you can go 8 

upstairs now and listen to the views of all of 9 

the other jurors, articulate your views, and 10 

vote your conscience fairly in this case? 11 

 JUROR SKAGGS:  Yes, sir. 12 

 THE COURT:  Any follow-up, Mr. Postawko? 13 

 MR. POSTAWKO:  I have no follow-up. 14 

 THE COURT:  Any follow-up, Mr. Pickett? 15 

 MR. PICKETT:  No follow-up. 16 

 THE COURT:  Thank you very much.  You may 17 

be seated. 18 

 [Proceedings were then resumed within the 19 

hearing of the jury as follows:] 20 

 THE COURT:  Good morning, Ladies and 21 

Gentlemen.  Thank you very much for being here. 22 

 Ladies and Gentlemen, at this time, it is 23 

my duty to read to you the final instructions 24 

of the court. 25 
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 [At this time, Instructions 3 through 18 1 

were read to the jury panel.] 2 

 THE COURT:  Ladies and Gentlemen, that 3 

concludes the reading of the final instructions 4 

of the court. 5 

 Mr. Postawko, you may proceed at this 6 

time. 7 

 MR. POSTAWKO:  Thank you, Your Honor. 8 

 Good morning, Ladies and Gentlemen.  The 9 

case we have before us today is not one of 10 

these mystery who-done-its.  The question in 11 

this case is not who did the offenses that we 12 

have here.  The question, of course, from the 13 

evidence you heard yesterday is what exactly 14 

happened, because we're talking about two 15 

different incidents that happened back on March 16 

15, 2003, at Kipp Johnson's apartment at 3126 17 

Oregon.  Just to make it clear, I'm going to 18 

refer to them, the two different incidents, I'm 19 

going to refer to them as the first incident as 20 

the three A.M. incident, and the second 21 

incident as the nine P.M. incident. 22 

 As you recall, Kipp and Rose testified the 23 

first incident happened somewhere about three 24 

or four in the morning.  They were both sound 25 
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asleep and got woke up, so we've got the three 1 

A.M.  And later, we're actually getting to nine 2 

P.M.  Police Officer Walls said he got the call 3 

about 9:10 P.M. to respond to the apartment.  4 

So we've got the three A.M. and nine P.M. 5 

incidents.   6 

 For clarification on the jury instructions 7 

you're going to be taking with you to the jury 8 

room, you've got nine counts here.  Counts VIII 9 

and IX have to do with the three A.M. incident.  10 

Count VIII is the burglary in the first degree 11 

for the three A.M. incident; Count IX is the 12 

stealing, for taking the money off of Kipp's 13 

dresser, the three A.M. incident.  Counts I 14 

through VII are the nine P.M. incident. 15 

 We're going to talk a little bit about 16 

this.  Like I said, these two incidents, it's 17 

not a matter of who done it.  We know there was 18 

a total of three people that were actually at 19 

Kipp's apartment during this time period.  At 20 

the three A.M. incident with the defendant was 21 

Kipp and, at one point, Rose was also down 22 

there.  So we know that.  There's no dispute 23 

about that.  You heard from all three of those 24 

people.  No dispute whatsoever about that under 25 
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the circumstances.  There were disputes about 1 

what happened.  We're going to talk about it.  2 

They were all there, no mystery about who done 3 

it.  The nine P.M. incident, only two people 4 

were there.  You heard from both those people, 5 

Ladies and Gentlemen.   6 

 So what this case boiled down to is 7 

something we talked about all the way back at 8 

the beginning of this case when we were doing 9 

jury selection: assessing credibility, and 10 

that's the job you guys are going to be having 11 

in just a few minutes.  You're going to be 12 

going to your jury room and you're going to be 13 

talking about who do you believe.  You have an 14 

instruction that talks about things to look at 15 

in determining the believability of witnesses, 16 

and that's what you're going to be doing, who 17 

do you believe.  There's a lot to look at here 18 

and I'm going to talk about that. 19 

 Let's take a look at these two incidents 20 

and get a little idea of what the evidence told 21 

us, all that evidence we heard yesterday.  What 22 

did those witnesses tell us?  Let's start with 23 

the three A.M. incident. 24 

 Kipp's at home sleeping.  We know that.  25 
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Now, obviously, the defendant took the witness 1 

stand, told you a very different, very 2 

contradictory story here.  But look at -- in 3 

assessing the credibility, you saw Kipp, you 4 

heard Kipp, you saw Rose.  And what, when the 5 

defendant got on the witness stand and talked 6 

about, too, is nowhere near what happened, and 7 

you know that. 8 

 Let's talk about what did take place.  For 9 

starters, the three A.M. incident, Kipp's 10 

sleeping.  He gets woke up.  What happened when 11 

he opened that door?  He made the mistake of 12 

being trustworthy, someone thinking someone 13 

banging on your door at three in the morning, 14 

someone's banging on your door, and that's the 15 

mistake he made.  When Anthony Carroll pushes 16 

his way in and isn't stopped, that was a 17 

mistake Kipp made, too, and it was a mistake 18 

that was ultimately going to come back and be 19 

an even bigger consequence than Kipp could have 20 

ever imagined.  The reason is, that three A.M. 21 

incident marked Kipp as easy prey to Anthony 22 

Carroll.  It put the stamp on Kipp's head this 23 

guy is a patsy; this guy is my ATM machine and 24 

my ATM card is going to be a gun, and that's 25 
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going to take place at the nine P.M. incident.  1 

Because, instead of Kipp just throwing this guy 2 

out, he kind of -- he didn't know what to do.  3 

He was intimidated and he ultimately basically 4 

resorted to relying on the upstairs neighbors, 5 

not just the upstairs neighbors, but this woman 6 

who lives upstairs that kind of came to his 7 

rescue.  And Anthony Carroll knew that.  So 8 

he's thinking, man, this is easy prey.   9 

 So he's able to get into that apartment 10 

without permission.  Kipp's too intimidated to 11 

throw him out.  But Anthony Carroll's got no 12 

business being in that apartment.  He pushed 13 

his way in.  And he's going around that place 14 

and money that was there when Kipp went to bed 15 

turns up missing after Anthony Carroll leaves.  16 

There's nobody else that could have possibly 17 

taken it.   18 

 But, unfortunately, another mistake Kipp 19 

made, and what he's relying on you to hold this 20 

against Kipp is, they decided, okay, they 21 

didn't call the police at that time.  They 22 

figured, Rose and Kipp thought, the past is 23 

gone.  No need to make a big deal.  He's gone.  24 

He's not going to be back, whatever, forget 25 
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about it.  And he's counting on that. 1 

 And so nine o'clock, the nine P.M. 2 

incident, he comes back.  And he knows, he's 3 

been around this apartment, he knows that he's 4 

an easy mark.  Nothing's going to happen, 5 

especially since he's armed with a gun and he 6 

breaks in the door.  And he's going to come out 7 

of there with something.  He's going to come 8 

out of there with money.  He knows Kipp has 9 

money because he took forty dollars off his 10 

bureau before.  He knows there's cash around 11 

there.  He knows there's things of value in 12 

there.  What he knows and what he learned the 13 

night before, this is not some little crack den 14 

with some crazy guy.  This is a home.  This is 15 

a neat home of a working-class guy who's got, 16 

you know, typical working-class things around 17 

the house.  He's got a TV, VCR, DVD players, 18 

it's decorated nicely, it's clean.  It's not 19 

some dirty crack denizen.  It's someplace where 20 

you've got a working stiff that's got money on 21 

his counter, money that he wants for Floyd or 22 

whoever, but money and valuables that he wants.  23 

And he learns this at the three A.M. incident, 24 

and he knows that the guy who didn't put up a 25 
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struggle when he came in at three A.M., he 1 

knows the guy that seemed to be easy to push 2 

around, easy to intimidate, he knows that guy 3 

who's in the apartment is the guy who's going 4 

to run to the upstairs neighbor, he knows that 5 

guy's an easy mark.  And he learned that from 6 

the three A.M. incident.  It's very clear. 7 

 So he shows up at nine P.M., and he wants 8 

more.  He's more determined than ever.  He 9 

wants more.  And he took more.  He didn't just 10 

take a DVD player and a VCR.  He took a 11 

person's dignity.  He took a person's -- he 12 

took things that can't even be imagined, Ladies 13 

and Gentlemen.  And why did he take it?  One 14 

simple word: cruelty.  Well, I'm going to say 15 

more than one word:  cruelty sums it up; 16 

humiliation is also there; power and control.  17 

But cruelty is really what it boils down to.  18 

He could have walked into that place, taken 19 

that DVD and VCR player and left Kipp kneeling 20 

on the floor just by -- once he got Kipp to put 21 

the bat down and got him on his knees, he could 22 

have just taken the stuff and left.  He could 23 

have gone through the apartment and looked for 24 

anything else of value that he wanted.  He 25 



 422 

could have.  But he wanted to add insult to 1 

injury, and he wanted to make sure that Kipp 2 

knew, that Kipp knew who was the boss and he 3 

knew that he was going to tell Kipp he's the 4 

guy who's in charge here, and he's going to do 5 

something that's hard to even imagine.   6 

 And he did some cruel acts that are just 7 

almost beyond comprehension.  Putting a gun to 8 

Kipp's head, making Kipp suck on his penis.  9 

"You're not doing it right."  He makes some, 10 

you know, assumptions based on, I guess, 11 

looking at how the place is decorated, figuring 12 

anybody who has a place this neat, anyone who 13 

decides they like a Southwest decorating style 14 

or something, he's got to be one of these 15 

faggots.  "Well, faggot, you're going to give 16 

oral sex like you've never given it before.  It 17 

better be the best you ever gave."  And he made 18 

sure he was going to say that to Kipp, and he 19 

made sure he was going to constantly berate and 20 

humiliate Kipp, and he did.  And he's counting 21 

on it and how successful he was to allow him to 22 

walk out of here with nothing.  That's what 23 

he's counting on, because he destroyed Kipp's 24 

life. 25 
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 You heard Kipp and you saw Kipp on that 1 

witness stand.  Is that a man who's making this 2 

thing up?  Come on.  So when you hear argument 3 

about, oh, you can't believe Kipp just because, 4 

you know, all these cops came to his house and 5 

he didn't tell a single person, gee, imagine 6 

that.  A person -- I'm not even going to limit 7 

it to men -- these acts are not limited to any 8 

specific sex.  Whether Kipp was a man or if it 9 

was a woman that had this happen to her, how on 10 

earth would this person feel being forced to 11 

suck someone's penis with a gun stuck to their 12 

head, thinking they're going to die if they 13 

don't do it right?  How do you think this 14 

person feels having a penis stuck in their anus 15 

with a gun pointed to their head, thinking 16 

they're going to die?  And, gee, that person 17 

doesn't want to share that.  Some of the things 18 

that people just don't talk about in public, 19 

they don't talk about it with strangers.  It's 20 

not a pleasant subject.  And he's counting on 21 

that because he scared the death out of Kipp.  22 

He's caused Kipp to go to see therapists. 23 

 And you heard from Kipp, and you could 24 

tell, looking at him.  It's unfortunate he has 25 
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to be on anti-anxiety medication, but if Kipp 1 

wasn't on Xanax, Kipp could have never made it 2 

through this testimony yesterday, couldn't 3 

have.  This wasn't a problem he had prior to 4 

March 15, 2003.  It's a problem he's had since 5 

March 15, 2003.  Gee, I wonder why that is.  It 6 

just wasn't because he got anxiety because it 7 

was coming up to St. Patrick's Day.  No, he's 8 

now suffering from these things because of a 9 

incredibly, incredibly traumatic event, being 10 

forced to perform oral sex on somebody at 11 

gunpoint, being forced to submit to anal sex at 12 

gunpoint, things that people don't like to talk 13 

about under any circumstances much less when 14 

they were convinced they were going to be dead 15 

if they didn't, and not sure if they'd live 16 

through it even if they did submit. 17 

 Kipp brought it back to a gunfight, and 18 

that doesn't cut it, Ladies and Gentlemen.  And 19 

that's why he took the power, he took the 20 

control, and he thought this whole thing was 21 

funny when Kipp was up there trying to get 22 

through his testimony yesterday.   23 

 So who do you believe, Ladies and 24 

Gentlemen.  That's what this case boils down 25 
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to.  Who do you believe.  You have to assess 1 

the credibility of the witnesses, assess the 2 

believability, and make a determination of who 3 

you believe.  And, really, when you break it 4 

down, you have two choices.  You either believe 5 

the defendant, and we'll talk about his 6 

testimony in a minute, but if you believe he's 7 

telling the truth, then he's okay, not guilty.  8 

Actually, if you do believe his testimony, he's 9 

guilty at the minimum of the robbery second 10 

degree charge that's submitted in one of the 11 

instructions, and the burglary charge at a 12 

minimum, that burglary first degree charge, at 13 

a minimum.  But, Ladies and Gentlemen, I don't 14 

even want you to consider that as being a 15 

possibility because look at his testimony and 16 

look at the testimony of the defendant. 17 

 THE COURT:  Two minutes. 18 

 MR. POSTAWKO:  Thank you, Your Honor. 19 

 Let's talk about Anthony Carroll's 20 

testimony.  Absurd is the first word that comes 21 

into play.  Let's see.  We've got some guy who 22 

says, "I smoked crack before but I found God 23 

and I haven't touched it for six months."  And 24 

mysteriously, he walks up to the home of some 25 
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guy he's never met before and simply because 1 

this guy he's never met before asks him to come 2 

into the apartment, and he does, simply because 3 

this guy he's never met before asks him, "Hey, 4 

can you get me some crack," he says, "Sure, 5 

I'll go get you the crack."  And then 6 

mysteriously, for some reason, I guess the aura 7 

was so overwhelming, he couldn't resist so he 8 

had to start smoking crack, too.  Come on, 9 

Ladies and Gentlemen.  His entire story you 10 

heard yesterday was preposterous.  It's clear. 11 

 Look at how he responded to this.  He was 12 

picked up through some good police work.  All 13 

the police had to go on initially was a white 14 

coat, some dangling wires, and the name of 15 

Tony.  Fortunately, from information they got 16 

from Rose and Nancy Stawicki, who is no longer 17 

with us, they were able to find out that Tony 18 

is Anthony Carroll, or at least they suspect he 19 

is.   All right, Anthony, Tony, it makes sense.  20 

So they go out and they pick up Anthony Carroll 21 

to see what they could find out.  Of course, 22 

initially, he denies everything.  Why does he 23 

deny everything initially?  Because he doesn't 24 

want to get in trouble.  He does not want to go 25 
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back to the penitentiary.  He's looking for a 1 

way to get out of this. 2 

 Some thirteen days have now gone by.  It's 3 

now March 28th.  So the police get him.  That 4 

means, guess what, the police don't have a gun.  5 

Great.  They don't have a gun because it's been 6 

thirteen days.  They don't have a DVD player, 7 

they don't have a VCR, they don't have nothin'.  8 

It's been thirteen days.  "I got away with it," 9 

is his thought.  So he's confronted with it.  10 

He says, "No, I didn't know anything about it." 11 

 Then, guess what?  He's confronted and he 12 

says, "Oh, by the way, this is Nancy."  Nancy 13 

says you have been to this place.  So now he 14 

knows Nancy has ratted him out, knows he does 15 

have a connection to that apartment.  Also, he 16 

knows that Rose was there.  Now, he figures, 17 

they've got my coat, I've got to come up with 18 

something.  So I'm going to accuse the accuser.  19 

Let's make Kipp the bad guy.  Let's say he's 20 

the crack head. 21 

 THE COURT:  You may encroach. 22 

 MR. POSTAWKO:  Thank you, Your Honor. 23 

 And none of this stuff happened.  But, 24 

Ladies and Gentlemen, looking at his testimony 25 
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is just absolutely preposterous.  He makes up 1 

this story after the police have him.  Then he 2 

starts changing things around after he knows 3 

he's caught.  He knows he's got to admit it.  4 

He is nailed.  There is no doubt.  His coat is 5 

there and, gee, I wonder why he got rid of that 6 

coat?  It's pretty obvious.  He's got this 7 

white, puffy, very noticeable coat on, so he 8 

dumps it so it's not going to be found.  And he 9 

does it because he feels bad that he did 10 

something wrong about taking the TV or that 11 

VCR/DVD player.  No, he's trying to get away 12 

and not be spotted because he just stuck a gun 13 

up to this guy's head, robbed him of the DVD 14 

and VCR player, and sexually assaulted him to 15 

boot. 16 

 So, Ladies and Gentlemen, looking at this, 17 

deciding who do you believe, deciding where the 18 

believability and the credibility is in this 19 

case, look at what we have here.  Not only do 20 

you have to disbelieve Kipp if you want to 21 

believe his story, you have to disbelieve Rose, 22 

also, because Rose's testimony is totally 23 

contradictory to his, also.  He's trying to 24 

say, "Hey, Rose came down.  It was in the 25 
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evening.  It wasn't at three in the morning.  1 

Didn't wake anyone up.  And I told her all 2 

about this crack."  Well, you heard Rose's 3 

testimony.  Rose's testimony was totally 4 

consistent with what Kipp testified to, totally 5 

consistent.  Why?  Because those guys are 6 

telling the truth. 7 

 You've got a choice, Ladies and Gentlemen, 8 

who do you believe.  And if you believe Kipp 9 

and Rose, and you can see why, and you can see 10 

that their testimony is the believable 11 

testimony, you can see that his story is just 12 

complete and total fabrication, Ladies and 13 

Gentlemen, look in your heart of hearts.  Don't 14 

let him get away with this because he was able 15 

to intimidate somebody who, yeah, maybe didn't 16 

stand up for themselves like they should have 17 

or didn't have a choice when faced with the 18 

peril of a handgun.  Don't let him benefit from 19 

the fact that he totally humiliated a person 20 

and took away his self-respect and dignity and 21 

caused that person to not want to deal with 22 

people, gee, to hide and cower in a bathtub, to 23 

turn into an introvert from people.  And that's 24 

what he's counting on because he didn't 25 
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disclose that sexual assault immediately.  He 1 

didn't disclose the sexual assault until the 2 

grand jury.  Do you think that was unreasonable 3 

of Kipp or was it very understandable why 4 

somebody would respond that way? 5 

 Ladies and Gentlemen, I ask you to look at 6 

the evidence.  Look at Kipp's testimony, Rose's 7 

testimony, the testimony of the other officers, 8 

and I ask you to return verdicts of guilty on 9 

all nine counts. 10 

 Thank you. 11 

 THE COURT:  You may proceed at this time, 12 

Mr. Pickett. 13 

 MR. PICKETT:  Thank you, Judge. 14 

 The State is right on one point, and that 15 

is it's your job to determine credibility.  16 

He's right.  It's who do you believe, Anthony 17 

Carroll and we have Kipp Johnson.  It's your 18 

guys' job to determine which of those two 19 

people are you going to believe, because that's 20 

what this case comes down to.  As Mr. Postawko 21 

said in the very beginning, there's no physical 22 

evidence, very little physical evidence.  23 

There's no additional witnesses or eyewitnesses 24 

to the main portions of this case.  So it comes 25 



 431 

down to who do you believe. 1 

 I understand the State just argued that 2 

Tony's testimony was fabricated, it was 3 

ridiculous, it doesn't make any sense.  But I 4 

think if we go through it, and as we go through 5 

the testimony of Tony and Kipp, the other 6 

witnesses, Rose and the police officers, they 7 

also corroborate Tony's testimony. 8 

 Tony told you, incident number one, that 9 

he went over to the house at three in the 10 

afternoon because a friend asked him to go talk 11 

to Nancy.  Nancy wasn't there; Kipp was there.  12 

Kipp asked him if he could get him some dope.  13 

That seems unreasonable.  Why would a guy in a 14 

house ask another guy, hey, he doesn't know 15 

him, ask him to get some dope?  We also heard 16 

Kipp say on direct during his testimony that he 17 

was scared of my client because his hand was in 18 

his pocket gangster-like, like he had seen on 19 

TV.  Here's a man that has assumptions and 20 

presumptions about people.  Tony was wearing 21 

baggy pants; he wasn't in a suit like he is 22 

today.  His hair didn't look like it does 23 

today.  The presumption is, hey, this guy can 24 

get me some dope.  I'm down in South St. Louis, 25 
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down in South City on Oregon.  This man looks 1 

like a guy that can get me some dope, so he 2 

asked him. 3 

 Tony went around the corner, got some.  He 4 

came back.  They smoked.  He was ready to 5 

leave.  He said, "Can you get me anything 6 

else?"  He said, "Can you get me some more?"  7 

So he goes to get him some more.  Rose 8 

testified that it was three in the morning.  I 9 

don't dispute that.  I don't dispute anything 10 

that Rose said.  I have no reason to.  She's an 11 

independent witness.  She stood up there, she 12 

smiled at Tony.  I don't think she has ill will 13 

towards either party.  She just told you what 14 

happened. 15 

 With respect to the time, they were high.  16 

We don't know what time it was.  We know what 17 

time it was because Rose told you it was three 18 

in the morning.  They were high.  Everyone's 19 

been -- not everyone.  People have been 20 

intoxicated; look at your watch.  "Well, it's 21 

twelve o'clock; I thought it was ten."  I think 22 

that's reasonable. 23 

 And I think it's reasonable when Rose came 24 

downstairs and they talked, Tony said, "Hey, I 25 
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owe some guy some money."  That's true.  He 1 

owed the guy around the corner some money for 2 

the crack that he got for Kipp.  Rose gives him 3 

a couple of bucks in change and Tony takes off.  4 

No big deal.  Kipp testified that he tried to 5 

go back in the apartment.  Rose said, "No, he 6 

just left, didn't try to go back in.  I saw 7 

him.  He just took off through the gangway, 8 

took off."  That's reasonable.  That's 9 

consistent with an independent witness. 10 

 The State says that we're going to count 11 

on the fact that they didn't call the police.  12 

Kipp went back to sleep, got up the next day, 13 

and went to work.  He described himself as 14 

scared.  He was nervous.  He didn't know what 15 

he was going to do.  This strange man had been 16 

in his house at three o'clock in the morning.  17 

Isn't it strange not to call the police just 18 

because you think Tony is gone, just because 19 

you think Tony isn't going to come back?  I 20 

don't think it is.  I think it's reasonable to 21 

call the police.  I know he didn't have a 22 

phone.  Rose had a phone.  He could have gone 23 

upstairs to call the police, but he didn't do 24 

it.  Not only did he not do it, he went back to 25 
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bed.  He fell asleep.  He slept until six in 1 

the morning.  He got up and went to work and 2 

had a normal day.  Work was over, went to Wal-3 

Mart, he says, bought a DVD player, bought 4 

himself some groceries, and went back home. 5 

 Rose described Kipp as jittery and 6 

nervous, eyes moving, consistent with being 7 

high, consistent with abusing crack cocaine.  8 

Once again, independent witness testimony is 9 

consistent with what Tony told you.  It's 10 

consistent with what Tony told you.  And this 11 

all goes to credibility and who or what you 12 

should believe when making your decision today. 13 

 We go to the second incident.  Tony got up 14 

there and he told you what he did.  He was mad.  15 

Kipp owed him some money, so he went back to 16 

the house.  He went back to 3126 Oregon.  17 

There's no doubt about that.  Knocked on the 18 

door.  Kipp says he kicked the door in and the 19 

lock flew off.  You heard the officer say the 20 

lock was still on the door, so which one is it?  21 

Did he kick the door in and the lock flew off?  22 

Was the cop lying, or was the officer telling 23 

the truth when he said, "Yeah, it was damaged 24 

but it was -- it was still intact"? 25 
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 He knocks on the door.  He gets inside the 1 

apartment.  Tony acknowledged that.  He 2 

acknowledged that he intimidated Mr. Johnson.  3 

He didn't have a gun, but he acknowledged that 4 

he intimidated him.  He's a big man, and he 5 

acknowledged that he needed repayment for the 6 

debt because Kipp owed him money. 7 

 He looks at the DVD and VCR and says, 8 

"Give those to me."  Kipp unhooks them.  Tony 9 

takes them and leaves.  He knew he did 10 

something wrong.  That's why he took off his 11 

jacket.  He acknowledges that.  He got up on 12 

the stand and told you that he did something 13 

wrong, that he took the DVD and VCR when he 14 

shouldn't have done it.  So, yeah, he put the 15 

coat, stuck it in the alley, because I think 16 

we've all done something wrong and we've all 17 

not wanted to get caught, whether he knew it 18 

was wrong or not.  I think that's reasonable. 19 

 I think it's reasonable when the cops 20 

first talked to him, saying, "No, I didn't have 21 

nothing to do with it," because he knew he was 22 

wrong and he got up here and told you he was 23 

wrong.  And when pushed, when confronted with 24 

evidence, he gave a statement, and he gave a 25 
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statement that "I took the DVD and VCR."  He 1 

told the police officer the same thing that he 2 

told you, the same thing that he told you, 3 

because he knew he shouldn't have done it. 4 

 But when asked about what happened after 5 

the taking of the DVD and VCR, he told you, "I 6 

didn't do that.  I didn't do that stuff."  And 7 

that's the question I wrestled with all day 8 

yesterday was why, why did he do it?  The State 9 

gave some answers as to why he would.  10 

Humiliation, power, control.  Why would Kipp 11 

make it up?  Why would he want to get up here 12 

and want to go through what he went through?  13 

I'll grant that.  I'm sure that's a question 14 

you guys are going to ask yourself.  I asked 15 

myself that question.  But he also got up here 16 

and told you that he's paranoid, that he sees 17 

faces, hears voices.  He looks in the mirror 18 

and he doesn't recognize himself.  Those are 19 

all issues of credibility. 20 

 Now, the State's going to tell you that 21 

happened on the 15th, and I understand that's 22 

what the State's going to tell you.  But it's 23 

our position, and I believe this -- I don't 24 

know if he created it in his mind.  I don't 25 
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know if he thinks it happened.  I don't know if 1 

he's lying.  But I do know the State has to 2 

firmly convince you of what happened.  I do 3 

know the State has to prove their case beyond a 4 

reasonable doubt before you can find Tony 5 

guilty of the crimes charged. 6 

 And when you look at this entire care, you 7 

look at it in its entirety and you make your 8 

decision, that's what you need to remember is 9 

"firmly convinced."  As the judge told you, if 10 

you have a doubt, the benefit must go to Tony, 11 

and in this case, I think that it's clear that 12 

there is doubt.  It's who do you believe.  It's 13 

who do you believe.  And when you go through 14 

the testimony of Tony and you go through the 15 

testimony of Mr. Johnson, the independent 16 

witnesses corroborate Tony's testimony.  17 

Jittery and nervous, consistent with being high 18 

on crack cocaine.  Lock still on the door as 19 

opposed to flying off as Kipp said.  Tony 20 

didn't try to go back in the apartment.  Rose 21 

said that.  All those things corroborate what 22 

Tony said. 23 

 When you go up there and you talk about 24 

this and you ask yourselves some of the 25 
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questions we posed, Mr. Postawko posed 1 

questions and I've posed questions, you 2 

determine, you try and figure out who you think 3 

you should believe.  But, as he said, there is 4 

no physical evidence.  There is no evidence -- 5 

there's no DNA, there's no rape kit, and Mr. 6 

Johnson didn't tell anybody.  He claims that he 7 

was anally raped.  He stated that there was no 8 

lubricant.  There's going to be results to 9 

that.  Did he go to the hospital that night?  10 

No.  Did he go the next day?  No, he didn't.  11 

He didn't tell anybody for two or three weeks. 12 

 Mr. Carroll initially was charged in this 13 

first case, when the case first started, with 14 

burglary and robbery. 15 

 MR. POSTAWKO:  Objection, Your Honor. 16 

 THE COURT:  Objection sustained. 17 

 MR. PICKETT:  This case has gotten 18 

progressively worse as information has come 19 

out.  And I think that if you look at the 20 

witnesses and their credibility, and you look 21 

at the behavior, the behavior of those 22 

witnesses, I think that you'll agree -- and I 23 

understand there's some fear that you don't 24 

want to let a man go that did this or may have 25 
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done it, I can understand that -- but the fact 1 

remains that under our constitution, he gets 2 

the benefit of the doubt.  He gets the benefit 3 

of the doubt.  And when you make that decision, 4 

when you're up there and you're determining 5 

credibility and you're determining who you need 6 

to believe, I think the answer is right there 7 

in front of us.  Independent witnesses 8 

corroborate Tony's story.  He got up there and 9 

told you what he did that was wrong.  He didn't 10 

try and hide that.  He just didn't do the other 11 

stuff. 12 

 So I'm asking you, I'm asking you that you 13 

find Mr. Carroll not guilty on the charges 14 

having to do with the sodomy, on the charges 15 

regarding the gun.  He told you he didn't have 16 

a gun.  He admits to taking the DVD and VCR, 17 

the second degree robbery. 18 

 Thank you. 19 

 THE COURT:  You have seven minutes, 20 

counsel.  You may proceed at this time. 21 

 MR. POSTAWKO:  Thank you, Your Honor. 22 

 You heard the evidence.  You saw the 23 

witnesses.  You heard what they had to say.  24 

The independent witnesses corroborate the 25 
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defendant?  Come on, Ladies and Gentlemen. 1 

 And let's take one of the things you were 2 

just talking about, the door.  Yes, Kipp told 3 

you that the door was forced open, the door was 4 

damaged.  Police Officer Walls told you the 5 

door was damaged.  Now, what was number one in 6 

Kipp's mind that night and after that night?  7 

Was the lock on the ground or what was the 8 

exact extent of the damage?  Was the door 9 

damaged?  Or was he probably thinking a little 10 

bit more about the fact he had just been anally 11 

sodomized at gunpoint?  Police Officer Walls 12 

told you the door was damaged.   13 

 How is that significant?  How does that 14 

not corroborate Anthony Carroll?  Remember what 15 

Anthony Carroll said?  He said he went back 16 

that night, he opened the door, and Kipp 17 

cracked the door and actually physically opened 18 

the door and he pushed his way in.  He 19 

specifically said no damage to the door.  "I 20 

didn't kick the door in."  Well, yeah, he did.  21 

There was damage that night.  Police Officer 22 

Walls saw it and told you about it.  And we see 23 

pictures here that show damage to the wall 24 

frame.  There was damage done to that.  Now, 25 
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granted, we don't have the picture that was 1 

taken that night, but we have pictures.  We 2 

know that there was damage and repairs made to 3 

the wall and there's cracks in the door that 4 

indicate that the door was damaged.  That 5 

doesn't corroborate Anthony Carroll.  That 6 

contradicts him.  It corroborates Kipp. 7 

 Rose's testimony.  Rose's testimony.  8 

Let's see.  Rose's testimony totally 9 

corroborates what Kipp has to say and 10 

contradicts what he has to say.  Remember, he 11 

told Kipp, or he told you from the witness 12 

stand that he told Rose all about what was 13 

going on that night.  "Hey, Kipp and I were 14 

smoking crack and we were doing all this 15 

stuff."  And, of course, Rose didn't hear any 16 

of that.  She testified what took place and 17 

what conversations were had that night.  18 

Nothing to do with that.  And what she saw in 19 

Kipp when she went down that night, when she 20 

saw Kipp, yes, nervous and jittery as if he's 21 

scared because he doesn't know what this guy is 22 

going to do.  No indication that he's high.  No 23 

red, bloodshot eyes, no slurred words, no 24 

stumbling around because, you remember, "Oh, 25 
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yeah, Kipp was kind of messed up.  He was 1 

slurring his words.  He could walk okay, but he 2 

couldn't talk very well."  Does Rose 3 

corroborate that?  No.  Rose corroborates what 4 

Kipp told us about, that it was between three 5 

and four in the morning, that everyone was 6 

snoozing away, not that they were up smoking 7 

crack all night.  And they were sleeping and he 8 

got woke up out of that sleep. 9 

 And, by the way, another thing.  He's 10 

saying that they don't really know what time it 11 

is because they were high, and he's trying to 12 

give the excuse why Anthony Carroll couldn't 13 

tell us the time.  Guess what?  Kipp knew the 14 

time.  Why did Kipp know the time?  Because he 15 

was in bed sleeping.  He heard the banging at 16 

the door and somebody yelling.  He looks at the 17 

clock and it's three o'clock in the morning.  18 

He knew what time it was.  And, guess what?  19 

That's because he wasn't high. 20 

 Why, in order to believe that -- in order 21 

to believe Anthony Carroll's testimony, you 22 

have to believe that Kipp decided to make this 23 

up.  He has just decided to make this up.  And 24 

why?  Why on earth would Kipp decide to -- the 25 
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robbery charge is serious enough.  If he's 1 

going to make something up, he's already 2 

reported the robbery, why would he decide to 3 

put himself in the position of embarrassment 4 

and shame and humiliation?  Again, I don't 5 

believe this in any way has to do with 6 

somebody's sex but, some on, a guy having to 7 

talk about sucking the penis of another guy?  A 8 

guy having to talk about having another guy --9 

talk about sticking his penis up his anus?  Do 10 

you think he really wants to talk about 11 

something like that?  He didn't want to talk 12 

about it in court.  He didn't want to talk 13 

about it then.  But it's a reality and he's 14 

dealing with the trauma of it.  But why, if 15 

he's going to make up anything, why would it be 16 

that?  There's no reason, no motivation.  17 

There's absolutely no motivation on Kipp's part 18 

to be sitting here making up stuff.  Why?  19 

Because they had an argument over ten dollars?  20 

Kipp is going to put himself through this type 21 

of humiliation over ten dollars?  Kipp's going 22 

to go to therapy over ten dollars?  Kipp's 23 

going to get on Xanax over ten dollars? 24 

 THE COURT:  Two minutes, counsel. 25 
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 MR. POSTAWKO:  Thank you, Your Honor. 1 

 No, Kipp's going to do all that stuff 2 

because he went through a trauma that's hard to 3 

even imagine.  That's why Kipp's going to do 4 

it.  He's going to tell you a lie about what 5 

happened because he's looking for any way he 6 

can not to go back to the penitentiary.  He's 7 

had a taste of that.  He doesn't want it.  Do 8 

you really believe, "Hey, if I did this, I'd 9 

admit to it."  Oh, please.  There's no way he's 10 

going to admit to it.  There's no way.  And so 11 

he makes up a preposterous story that 12 

contradicts itself all over the place. 13 

 Ladies and Gentlemen, who do you believe?  14 

He went to Kipp's house twice on that day.  He 15 

had a gun.  He forced Kipp at gunpoint to 16 

perform acts of oral sex.  He forced Kipp to 17 

submit to anal sex.  He robbed them.  He did 18 

those three with a gun.  Ladies and Gentlemen, 19 

I ask you to return verdicts, again, Counts I 20 

through VII, the nine P.M. incident -- robbery 21 

first, taking the DVD and the VCR with a gun, 22 

anal sodomy, the oral sodomy, the gun, armed 23 

criminal action -- for all of those, guilty.  24 

Forced his way in there without permission, 25 
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burglary first, guilty.  The three A.M. 1 

incident, goes in, forces his way in without 2 

permission, Kipp's there.  Guilty of burglary 3 

first, guilty of taking the money.  When Kipp 4 

went to bed it was there, and it was gone when 5 

he got up.  Ladies and Gentlemen, who do you 6 

believe?  That's what this boils down to.  7 

Assess the credibility.  There's no doubt Kipp 8 

and Rose and the police officers are the ones 9 

who told you the truth about what happened, not 10 

a preposterous story from Anthony Carroll. 11 

 Hold him accountable.  Do not let him get 12 

away with this because he intimidated somebody 13 

who was meek and he had a gun pointed at this 14 

person's head.  Don't reward him for that.  I 15 

ask you to return verdicts of guilty on all 16 

counts. 17 

 Thank you. 18 

 THE COURT:  Ladies and Gentlemen, that 19 

concludes the closing arguments of the 20 

attorneys. 21 

 Please swear the deputies. 22 

 [At this time, the Deputy Sheriffs were 23 

sworn to safeguard the jury during their 24 

deliberations.] 25 
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 THE COURT:  Mr. Young, sir, the laws of 1 

the State of Missouri do not permit the 2 

alternate juror to deliberate with the jury.  3 

Your job was to be here and be able to 4 

substitute if one of the other jurors was 5 

unable to proceed.  We're going to invite you 6 

to come out of the box, and I'll have an 7 

opportunity to talk with you in the corridor 8 

area. 9 

 Ladies and Gentlemen, justice requires you 10 

deliberate the case together under the final 11 

instructions of the court. 12 

 At this time, please follow the deputy. 13 

 [Deliberations began in this case at 10:10 14 

A.M.] 15 

oOo 16 

 [The following proceedings took place in 17 

chambers in response to a question from the 18 

jury:] 19 

  THE COURT:  The court received a jury 20 

question denoted Question Number One received 21 

at 10:30 A.M.  It requested all of the 22 

photographs in addition to any statements of 23 

the defendant as well as the victim in this 24 

case. 25 
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 The court provided all of the photographs 1 

that had been agreed to by the defense counsel 2 

and the State.  The court did not send any 3 

statements to the jury. 4 

 We'll go off the record. 5 

oOo 6 

 [The following proceedings were conducted 7 

in chambers in response to a question from the 8 

jury:] 9 

 THE COURT:  The court has received a 10 

question from the jury denoted as Question 11 

Number Two, received at 12:15 P.M. 12 

 It indicates that the jury may be hung on 13 

certain counts or the entire case, and the jury 14 

wanted to know what to do. 15 

 The court responded that the jury will be 16 

guided by the evidence and the instructions. 17 

 We'll go off the record. 18 

oOo 19 

 [The following proceedings took place in 20 

the courtroom outside the presence of the 21 

jury:] 22 

 THE COURT:  The court has been informed 23 

there is a verdict in the case of State versus 24 

Anthony Carroll.  When the verdict is read, 25 
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it's this court's expectation that there will 1 

not be any verbal responses in any way.  If you 2 

think you're going to have any outbursts, this 3 

is the time to leave. 4 

 [At this time, the jury returned to the 5 

courtroom.] 6 

 THE COURT:  Ladies and Gentlemen, welcome 7 

back. 8 

 Mr. Foreperson, would you please stand.  9 

Sir, have the members of the jury arrived at 10 

unanimous verdicts in each of the nine counts 11 

submitted to them? 12 

 FOREPERSON SKAGGS:  Yes, we have. 13 

 THE COURT:  Would you hand up all 14 

documents to the deputy? 15 

 You may be seated. 16 

 THE COURT:  The verdicts of the jury. 17 

 As to Count I, we, the jury, find the 18 

defendant, Anthony Carroll, guilty of robbery 19 

in the first degree as submitted in Instruction 20 

Number 5. 21 

 As to Count -- 22 

 Counsel, approach please. 23 

 [The following proceedings took place at 24 

the bench outside the hearing of the jury:] 25 
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 THE COURT:  Obviously, we have a problem.  1 

They signed both robbery first and robbery 2 

second degree.  It appears that they all are 3 

guilty with respect to all of the counts.  I 4 

can send them back up.  Or I can accept the 5 

verdict of robbery in the second degree, or I 6 

can send them back up to clean it up.  If I 7 

accept the verdict of robbery in the second 8 

degree, it also will dismiss the armed criminal 9 

action count.  Do you want me to send them back 10 

up? 11 

 MR. POSTAWKO:  Yes, Your Honor. 12 

 THE COURT:  All right. 13 

 [Proceedings were then resumed within the 14 

hearing of the jury as follows:] 15 

 THE COURT:  Ladies and Gentlemen, at this 16 

time, the court needs to re-read to you an 17 

instruction.  I'm going to need to return you 18 

back upstairs to the jury room for further 19 

deliberations. 20 

 Ladies and Gentlemen, Instruction Number 21 

16. 22 

 "The defendant is charged with a separate 23 

offense in each of the nine counts submitted to 24 

you.  Each count must be considered separately.  25 
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You should return a separate verdict for each 1 

count and you can return only one verdict for 2 

each count." 3 

 Ladies and Gentlemen, justice requires you 4 

discuss the case together, deliberate the case 5 

together, and deliberate the case only under 6 

the final instructions of the court. 7 

 At this time, would you please follow the 8 

deputy.  I will return all of the instructions, 9 

including all of the evidence, to you for 10 

further consideration and deliberations. 11 

 [At this time, the jury left the courtroom 12 

to continue its deliberations.] 13 

oOo 14 

 [On Wednesday, the 2nd day of March 2005, 15 

at 4:50 P.M., the jury returned its verdicts.  16 

The jury was polled, the verdicts were accepted 17 

by the court, and the jury was discharged.  18 

Court adjourned on this cause at 5:00 P.M.] 19 

oOo 20 

TRANSCRIPT OF SENTENCING 21 

 On Friday, the 29th day of April 2005, the 22 

above-entitled cause came on regularly for hearing 23 

before the Honorable Jimmie M. Edwards, Judge of 24 

Division 19 of the City of St. Louis Circuit Court 25 
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at 9:35 AM. 1 

 The State of Missouri was represented by Edmund 2 

J. Postawko, Esq., Assistant Circuit Attorney, St. 3 

Louis, Missouri. 4 

 The defendant was present in person and was 5 

represented by his attorney, Christopher Pickett, 6 

Esq., Assistant Public Defender, St. Louis, 7 

Missouri. 8 

oOo 9 

 THE COURT:  This is Cause Number 031-2877.  10 

The style of this matter is State of Missouri 11 

versus Anthony Carroll.  The record will show 12 

that the charges in this case are, Count I, 13 

robbery first degree; Count II, armed criminal 14 

action; Count III, forcible sodomy; Count IV, 15 

armed criminal action; Count V, forcible 16 

sodomy; Count VI, armed criminal action; Count 17 

VII, burglary first degree; Count VIII, 18 

burglary first degree; and Count IX, stealing 19 

under $500.  The record will reflect that this 20 

defendant was found to be a prior offender 21 

subject to the penalties as provided by law.   22 

 Further, the record will show that on the 23 

28th day of February 2005, this matter was 24 

called for jury trial.  The State of Missouri 25 



 452 

was represented by Mr. Edmund Postawko.  The 1 

defendant appeared in person with his attorney, 2 

Mr. Christopher Pickett.  Thereafter, a jury 3 

trial was held and concluded under the date of 4 

March 2nd, 2005, in which the jury found the 5 

defendant guilty of the following charges:  6 

Count I, robbery first degree; Count II, armed 7 

criminal action; Count III, forcible sodomy; 8 

Count IV, armed criminal action; Count V, 9 

forcible sodomy; Count VI, armed criminal 10 

action; Count VII, burglary first degree; and 11 

Count IX, stealing under $500.  The defendant 12 

was found not guilty with respect to Count 13 

VIII.  Thereafter, the jury was polled, the 14 

verdicts were confirmed, and the jury was 15 

discharged.  This matter was extended to this 16 

date for sentencing.   17 

 A motion for a new trial was filed by 18 

defense counsel.  The court has carefully gone 19 

over and considered the three points contained 20 

in your motion for acquittal or, in the 21 

alternative, for a motion for new trial.  That 22 

motion will be overruled and denied at this 23 

time.   24 

 A presentencing investigation report was 25 
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not ordered.  Therefore, this court will not 1 

and has not considered any consideration for 2 

probation. 3 

 Mr. Pickett, is your client now ready for 4 

sentencing? 5 

 MR. PICKETT:  Yes, sir. 6 

 THE COURT:  Do you know of any legal 7 

reason why judgment, order and sentence not be 8 

entered at this time, Mr. Pickett? 9 

 MR. PICKETT:  No, Your Honor. 10 

 THE COURT:  Mr. Postawko, is there any 11 

legal reason why judgment, order and sentence 12 

not be entered at this time? 13 

 MR. POSTAWKO:  I know of no legal reason, 14 

Your Honor. 15 

 THE COURT:  Is there a victim impact 16 

statement that you wish to make at this time? 17 

 MR. POSTAWKO:  Your Honor, Mr. Johnson, 18 

the victim in this case, up until yesterday was 19 

planning on attending the proceedings this 20 

morning.  He called our office this morning and 21 

the emotional impact of this, he said, was too 22 

great for him and he could not come to court 23 

and sit through this.  He just wishes us to 24 

tell him what happens.   25 
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 Of course, he does wish to convey the 1 

amount of trauma that I believe that the court 2 

was able to see during the course of the trial; 3 

and he, of course, is very devastated, and it's 4 

had a great impact on his life, causing him to 5 

leave the City of St. Louis and has basically 6 

turned his world upside down as a result of the 7 

incidents that occurred here. 8 

 THE COURT:  Mr. Pickett, is there anything 9 

you wish to state on behalf of your client at 10 

this time? 11 

 MR. PICKETT:  Yes, sir.  I've been dealing 12 

with Mr. Carroll for the past six months.  He 13 

was represented by another attorney before 14 

myself, Ms. Llewellyn.  While Mr. Carroll has 15 

been at the Justice Center, he has attempted to 16 

obtain his GED.  He's begun ministering to 17 

younger inmates.  I've spoken with his anger 18 

management therapist;  I've spoken with Sister 19 

Elaine Robecheaux, who both have been providing 20 

therapy for Mr. Carroll.  They both have been 21 

involved with the ministry and both of whom 22 

support him in the way that Mr. Carroll is now.   23 

 Obviously, the jury found the way that 24 

they did, and he wishes that he could go back 25 
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and change everything that's happened, a lot of 1 

things that have happened in his life, but he 2 

can't do that.   3 

 What he is requesting of this court, and 4 

what I'm requesting of this court, is some 5 

level of leniency.  Obviously, the ranges of 6 

punishment on these charges are extensive.  I'm 7 

going to ask that the court -- although the 8 

forcible sodomies are required to be 9 

consecutive to the other charges, I'm going to 10 

ask that the counts that are not forcible 11 

sodomy to be run together for a term of years, 12 

five to ten years in the Department of 13 

Corrections, run together; and, with respect to 14 

the forcible sodomies, I'm going to ask that 15 

the sentences be ten years consecutive to 16 

those.  One of the reasons I'm asking for that 17 

is that was the pretrial recommendation of the 18 

State, twenty years in the Missouri Department 19 

of Corrections.  So it's my position that that 20 

is the appropriate disposition for this cause. 21 

 THE COURT:  Mr. Carroll, is there anything 22 

you wish to state before the court pronounces 23 

sentence on you? 24 

 DEFENDANT CARROLL:  No, Your Honor. 25 
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 THE COURT:  Mr. Carroll, during the trial, 1 

I was baffled during cross-examination.  The 2 

prosecutor asked you whether you were a 3 

homosexual and you were upset.  You told him 4 

no.  I believe your words were you were not a 5 

fag.  I've consulted some of my friends that 6 

are homosexuals and they want me to let you 7 

know, whether or not you're the giver or the 8 

givee, if you have forced a heterosexual man to 9 

suck your penis and you're so gratified that 10 

you take him and put him in the bed and have 11 

anal sex with him, you are a fag. 12 

 Hearing no sufficient cause to defer 13 

sentencing any further, with respect to Count 14 

I, it is the order, judgment and sentence of 15 

this court that defendant shall be sentenced to 16 

twenty years in the Missouri Department of 17 

Corrections. 18 

 With respect to Count II, it is the order, 19 

judgment and sentence of this court that with 20 

respect to the armed criminal action, it is the 21 

order, judgment and sentence of this court that 22 

the defendant shall be sentenced to twenty 23 

years in the Missouri Department of 24 

Corrections. 25 
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 With respect to Count III, the forcible 1 

sodomy, it is the order, judgment and sentence 2 

of this court that you are to be sentenced to 3 

thirty years in the Missouri Department of 4 

Corrections. 5 

 With respect to Count IV, the armed 6 

criminal action, it is the order, judgment and 7 

sentence of this court that you will be 8 

sentenced to twenty years in the Missouri 9 

Department of Corrections. 10 

 With respect to Count V, forcible sodomy, 11 

it is the order, judgment and sentence of this 12 

court that you will be sentenced to thirty 13 

years in the Missouri Department of 14 

Corrections. 15 

 With respect to Count VI, armed criminal 16 

action, it is the order, judgment and sentence 17 

of this court that you are to be sentenced to 18 

twenty years in the Missouri Department of 19 

Corrections. 20 

 With respect to Count VII, burglary in the 21 

first degree, it is the order, judgment and 22 

sentence of this court that you will be 23 

sentenced to twenty years in the Missouri 24 

Department of Corrections. 25 
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 With respect to Count IX, which is the 1 

stealing under, you will be given time served, 2 

which will be thirty days. 3 

 Your sentences are to run consecutive to 4 

each other for a total of one hundred sixty 5 

years in the Missouri Department of 6 

Corrections. 7 

 Whatever jail time you have will be 8 

credited to you.  This court will assess $68.00 9 

for the applicable Victims of Crime 10 

Compensation Fund amount.  In addition, you 11 

will pay court costs.  Any jail time you have 12 

will be credited to you.   13 

 Mr. Carroll, pursuant to Missouri Supreme 14 

Court Rule 29.07(b), you have a right to appeal 15 

your jury trial.  I trust your attorney will 16 

have some discussions with you.  In fact, your 17 

attorney has filed an order requesting this 18 

court to permit you to appeal as a poor person.  19 

That will be done. 20 

 I need to examine you with respect to your 21 

rights hereinafter.  Raise your right hand and 22 

be sworn by the clerk. 23 

 THE COURT CLERK:  Do you solemnly swear 24 

that the testimony you are about to give is the 25 



 459 

truth, the whole truth, and nothing but the 1 

truth, so help you God? 2 

 DEFENDANT CARROLL:  What testimony? 3 

 THE COURT:  There are certain instructions 4 

I'm required to give you with respect to your 5 

possible proceedings hereinafter.  I'm required 6 

under 29.07(b)(4) at this time to advise you of 7 

your rights to proceed under Supreme Court Rule 8 

29.15. 9 

 Pursuant to Missouri Supreme Court Rule 10 

29.15, you have the right to appeal your trial.  11 

I trust that your lawyer will have some 12 

discussions with you with respect to your 13 

appellate rights. 14 

 There are certain other instructions that 15 

I'm required to give you with reference to your 16 

possible proceedings hereinafter. 17 

 I'm required, under Missouri Supreme Court 18 

Rule 29.07(b)(4) at this time to advise you of 19 

your rights to proceed under Supreme Court Rule 20 

29.15. 21 

 Missouri Supreme Court Rule 29.15 provides 22 

you with a right to file a motion in this court 23 

to vacate, set aside, or correct the judgment 24 

or convictions or sentences, any of them, if 25 
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you claim that your convictions or sentences 1 

imposed here today violate the Constitution and 2 

laws of this State or the Constitution of the 3 

United States, or that this court was without 4 

jurisdiction to impose the sentences, or that 5 

the sentences were in excess of the maximum 6 

sentences authorized by law. 7 

 This rule provides you with the exclusive 8 

procedure by which you may seek relief in this 9 

court for the above claims.  The form to be 10 

used is the Form 40.  That Form 40 may be 11 

located within the Missouri Department of 12 

Corrections.  No cost will be charged to you if 13 

you decide to file a post-conviction remedy 14 

motion and an attorney will be appointed for 15 

you. 16 

 If an appeal of the judgments or sentences 17 

sought to be vacated, set aside or corrected, 18 

if either is taken, the motion shall be filed 19 

within 90 days after the date of the mandate of 20 

the appellate court is issued affirming such 21 

judgment or sentence. 22 

 If no appeal of such judgment or sentence 23 

is taken, the motion shall be filed within 180 24 

days of the date you are delivered to the 25 
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custody of the Department of Corrections. 1 

 If, one, an appeal of such judgment or 2 

sentence is taken; two, the appellate court 3 

remands the case resulting in entry of a new 4 

judgment or sentence; and, three, an appeal of 5 

the new judgment or sentence is taken, then the 6 

motion shall be filed within 90 days after the 7 

date of the mandate of the appellate court is 8 

issued affirming the new judgment or sentence. 9 

 If no appeal of such new judgment or 10 

sentence is taken, the motion shall be filed 11 

within 180 days of the latter of: one, the date 12 

that you are delivered to the custody of the 13 

Department of Corrections; or, two, the date 14 

that the new judgment or sentence is final for 15 

purposes of appeal. 16 

 If you file such a motion, make sure you 17 

include every ground known to you for vacating, 18 

setting aside, or correcting any of the 19 

judgments or sentences.  20 

 Again, if you are indigent, no cost 21 

deposit will be required and an attorney will 22 

be appointed for you.   23 

 You're the same Anthony Carroll who was 24 

found guilty of seven crimes in this court on 25 
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March 2nd, 2005, is that correct? 1 

 DEFENDANT CARROLL:  Yes, sir. 2 

 THE COURT:  As a result of being found 3 

guilty of those seven crimes, this court has 4 

sentenced you to a consecutive term of 5 

imprisonment of one hundred sixty years, is 6 

that correct? 7 

 DEFENDANT CARROLL:  Yes, sir. 8 

 THE COURT:  Your attorney throughout this 9 

entire matter has been Mr. Christopher Pickett, 10 

is that correct? 11 

 DEFENDANT CARROLL:  Yeah. 12 

 THE COURT:  Mr. Pickett represented you at 13 

trial, which lasted three days in this 14 

courtroom, is that correct? 15 

 DEFENDANT CARROLL:  Yeah. 16 

 THE COURT:  Your attorney called witnesses 17 

on your behalf?  In fact, you testified in this 18 

trial, is that correct? 19 

 DEFENDANT CARROLL:  Yes. 20 

 THE COURT:  Were you given enough time to 21 

speak to Mr. Pickett prior to your trial? 22 

 DEFENDANT CARROLL:  No, I don't feel I 23 

was, no. 24 

 THE COURT:  If you wish to reserve your 25 
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rights in order to include that as a part of 1 

your appellate rights, just indicate to me that 2 

you wish to reserve your rights. 3 

 Did you confer with your attorney during 4 

trial?  Do you wish to reserve your rights? 5 

 DEFENDANT CARROLL:  Yes, I wish to reserve 6 

my rights. 7 

 THE COURT:  Did your attorney do 8 

everything that you asked him to do during 9 

trial?  If you wish to reserve your rights, 10 

tell me you wish to reserve your rights. 11 

 DEFENDANT CARROLL:  I reserve my rights. 12 

 THE COURT:  Did your attorney do anything 13 

you did not want him to do?  If you wish to 14 

reserve your rights, indicate that you wish to 15 

reserve your rights. 16 

 DEFENDANT CARROLL:  I reserve my rights. 17 

 THE COURT:  Are you satisfied with the 18 

services rendered to you by Mr. Christopher 19 

Pickett as your attorney?  If you wish to 20 

reserve your rights, indicate you wish to 21 

reserve your rights. 22 

 DEFENDANT CARROLL:  I reserve my rights. 23 

 THE COURT:  Do you understand that any 24 

appeal from judgment and sentencing in this 25 
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case must be filed no later than ten days after 1 

the judgment becomes final?  You understand 2 

that? 3 

 DEFENDANT CARROLL:  Yes, I do. 4 

 THE COURT:  Do you desire an appeal? 5 

 DEFENDANT CARROLL:  Yes, I do. 6 

 THE COURT:  I will require your attorney 7 

to file the appropriate notices of appeal and I 8 

will permit you to file your appeal as a poor 9 

person. 10 

 Is there anything you wish to add 11 

concerning the assistance that you received 12 

from Mr. Pickett?  If you wish to reserve your 13 

rights, indicate that you wish to reserve your 14 

rights. 15 

 DEFENDANT CARROLL:  I reserve my rights. 16 

 THE COURT:  Is there anything you wish for 17 

me to consider before I decide whether Mr. 18 

Pickett was effective in representing you 19 

during trial?  If you wish to reserve your 20 

rights, indicate to me that you wish to reserve 21 

your rights. 22 

 DEFENDANT CARROLL:  I reserve my rights. 23 

 THE COURT:  Having appeared at the 24 

conclusion of the final trial sentencing and 25 
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having been advised of his rights to proceed 1 

under Supreme Court Rule 29.15, and having been 2 

duly sworn and examined by the court on the 3 

record as to the assistance of counsel received 4 

by the defendant during the trial, the court 5 

now being fully advised in these premises, the 6 

court now finds that no probable cause of 7 

ineffective assistance of counsel exists. 8 

 The defendant's appellate bond will be set 9 

at $1 million cash. 10 

 [Court adjourned on this cause at 9:50 11 

AM.] 12 
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